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Decision
Introduction:
1.
Before me is a request to charge the Respondent, David Haim Fisher (hereinafter – "Fisher"), for all the Company's debts, which are estimated at more than $130 million.


The requests is based on Sections 373 and 374 of the Companies Ordinance (New Version), 1983, Sections 96 24–39 of the Companies Ordinance, and Sections 35, 36 and 56 of the Damages Ordinance (New Version).


In my decision BSA 5635/00, dated 16 Mahrch, 2000, I ruled that the deliberation would focus only on those causes of action which constitute a basis for a claim under Sections 373 and 374 of the Companies Ordinance and, therefore, in this decision I will ignore all those causes of action which are outside the scope of these Sections.


The request was originally filed against additional respondents, however the Liquidator chose not to pursue them and focused the inquiry on Fisher alone and, accordingly, this decision will concentrate solely on Fisher's activities.

2.
Dunhill Properties Ltd. was established on 2 June, 1990, by Attorney Alan Katz (hereinafter – "Katz") (MB/1) in the Isle of Man.


S. Dunhill General Industries in Israel Ltd. was founded in Israel on 19 September, 1991 (MS/1) for the purpose of establishing four industrial factories (hereinafter – "the Company"), the owners of which were Dunhill Properties 96% and Comit S.p.a. 4%. Comit is an Italian Company which was 90% owned by Fisher.


Dunhill Industries Italy Ltd. is an Italian company which was established in order to Mahrket the Company's products and to acquire the raw materials and spare parts it required. The Company held 52% of its shares and Comit held 48%.


Banco de Napoli is an Italian bank which entered into a loan agreement with the Company at the rate of 85% of the establishment amount for financing of the project. The bank is a secured creditor (hereinafter – "the Bank").


SACE is an Italian company which provided insurance coverage for the loan given by Bank Napoli for establishment of the project.

Basis of the Request:
3.
The Liquidator claims fraud even before establishment of the Company, since Katz was presented as the owner of the Company where the real owner of the Company was Fisher and presentation of Katz as the owner was a misrepresentation. Based on this misrepresentation, an establishment agreement was signed between the promoter and the contractor where the same owner was involved, Fisher, as owner of the Dunhill Properties, wearing his hat as promoter, signed an agreement with Comit owned by him, as contractor, such that as a practical matter Fisher signed an agreement with himself for execution of the project in the amount of $112,600,000, which was an inflated and exaggerated price relative to the Mahrket price, which was estimated at $40–$47 million.


According to the Liquidator's position, the inflated value of the project and the excess of the monies under the agreement, were transferred in circular transactions using companies related to Fisher and persons close to him, his share in the excess was even transferred to the Company as a component of shareholders' equity, which was invested, as it were, by the promoter Katz, however, this amount as well, was presented, apparently, as shareholders' equity, the source of which was not the promoter’s funds and, ultimately, it was transferred back to Comit.


Control of the Company by Fisher was hidden during the establishment of the project by means of companies and trusts which were not presented to the creditors. All that was presented to the creditors was that the company Dunhill Properties is owned by Katz, a wealthy American investor.


Contrary to the representations, shareholders' equity was not invested in the project from Katz's sources, and the source of the funds which were invested, as it were, as shareholders' equity in the Company, was a loan received from Bank Napoli through the profits of Comit. The amount of the loan which was transferred to Comit significantly exceeded the amounts invested in the project. While the audited financial statements of the Company 1995, do point, ostensibly, to an investment of shareholders' equity, the source thereof was in the misrepresentations presented to the CPA preparing the report.


In addition, the representations presented regarding the economic viability of the project lacked all basis as the actual results were minuscule in relation to the manufacturing, Mahrketing and sales forecasts.


In addition, Fisher built the project through companies friendly to him, and presented to the Company bills aggregating $112,600,000. These companies, which served as subcontractors, Mentore, Osiride, Hantarex and Tridom, inflated the total amounts of work and equipment, and thus permitted Comit to present reasonable business expenses where, as a practical matter, the funds returned in a circuitous way to Comit or Fisher.

The Facts:

4.
On 24 Mahrch, 1992, an agreement was signed for establishment of the project between the Company and Comit, pursuant to which Comit undertook to construct for the Company four industrial plants in Be'er Sheva, bicycles, Mahrble, gypsum and handles, against a payment of $112,600,000.


On 30 May, 1992, a loan agreement was signed with the Bank which made a loan available to the Company for financing the project in the amount of $95.71 million, where the Company committed that the remaining 15% would be financed from their own sources. Later on, the approval was increased by an additional $2.35 million.


The Company committed to invest shareholders' equity of approximately $17 million during the construction and to supplement it to $34 million for working capital, which would be needed after completion of construction of the project.


In a step which preceded the signing of the agreement, it was presented to the Bank that the owner of the Company is Attorney Alan Katz, a businessman from a wealthy American family, who would invest the shareholders' equity needed for the project. Katz's personal details were transferred to the Bank, his business activities and letters of recommendation from two American credit companies.

5.
In addition, the Company submitted a request to the Israel Investments Center, on 10 January, 1992, for receipt of a grant and there as well Katz was presented as owner of the Company.


On 29 April, 1999, in the framework of an appeal of a decision of the Investments Center, a report was prepared by Prof. Haim Ben-Shahar on behalf of the Company, wherein it was detailed that Dunhill Properties is a company owned by Katz and his family. As a result of the appeal, the grant was approved and it was clearly indicated that: "an essential and pre-condition for receipt of the benefits . . . composition of the ownership of your company constitutes a condition for the approval. Therefore, any change in the ownership composition requires the prior approval of the Investments Center". And further on it was stated: "a change in the composition of the corporation's owners which owns the Approved Enterprise during the period of performance of the Approved Plans and up to the end of receipt of the benefits requires the approval of the Investments Center" (Appendix F–1 to the Liquidator's first Review Report).


As part of the appeal submitted to the Investments Center it was noted that "up to now, December 1993, the owners have invested very large sums as a personal investment and from bank financing sources. From their personal capital only, the Company's owners have invested more than $11,000,000" (Appendix H–1 and H–2 to the Liquidator's Review Report).


In an appendix to the Ben-Shahar report, Katz was presented as a real estate maven who is engaged in large investments all over the world. It was also noted that in the framework of the sources of financing, the shareholders' equity will be at a rate of 30% of the approved investment and that at 31 Mahrch, 1994, the investments from shareholders' equity reached $20.7 million.


The Bank in its provision of the credit relied on the agreement of undertaking between the Company and Comit and the insurance coverage at the rate of 85% of the amount of the loan by SACE.


The Company, Comit and Dunhill Properties were obligated to make deposits in the aggregate amount of $36 million and the investment of the owners from their own sources at the rate of 15% of the cost of the project.


SACE which provided the insurance coverage relied on the an examination of the Fidimi Company, which was intended to examine the project’s economic plans, deposit of performance guarantees by Comit at the rate of $11.2 million and shareholders’ investments from their own sources, where later on it became clear that all the representations made were false.

7.
The Investments Center, after it accepted the Company’s appeal, approved approximately $65 million, based on an appraiser’s valuation after it was convinced that Katz, who was presented as the owner, invested shareholders’ equity, based on the report of Prof. Ben-Shahar, a well-known economist having a good reputation in Israel, ultimately invested grants at the amount of only $14.5 million.


The Investments Center accepted the appeal in light of the data presented by Prof. Ben-Shahar and, among other things, that the investor invested shareholders’ equity in the project in the amount $20.7 million indicating in the appeal notification: “particularly appropriate to note, that the investor meets all the custoMahry criteria for investment of shareholders’ equity together will real exposure to financial risk at the rate of 30% of both the amount of the approved investment and the amount of the actual investment . . .” (Appendix H–1 and H–2 to the Liquidator's Review Report).


On the basis of this data, the appeals board decided to recommend that the appeal be accepted and the Minister of Finance and the Minister of Industry and Commerce, at that time, accepted the appeal on the basis of the report of Prof. Ben-Shahar pursuant to which the promoters were in compliance with all the criteria which justify approval of the grant (Appendix I to the Liquidator's Review Report).

8.
Establishment of the project was executed by Comit, however no professional party whatsoever was found on behalf of the Company who supervised the work. On 21 April, 1995, Katz signed a completion certificate for the project in New York, according to which the factories were delivered to the Company in a state of being in compliance with the requirements of the agreement after they were checked by the Company. Actually, no examination was performed on behalf of the Company, no protocol was delivered, even though at this time construction of the project had not be completed and the factories did not meet the production targets.


The payments to the subcontractors of Comit in Israel were paid by the Company. In 1995, a cumulative debt of Comit to the Company was created in the amount of roughly $7 million (Appendix L to the Liquidator's Review Report). At the same time, a debt of the Company to Dunhill, Italy, was created with respect to management services in Italy and acquisition of equipment and raw materials for the Company. The Company’s auditors thought that the debt demanded by Dunhill, Italy was exaggerated and refused to approve it. Ultimately, based on the financial statements of Comit and Dunhill, Italy for 1996, a set-off agreement was signed wherein most of Comit’s debts to the Company and the Company’s debts to Dunhill, Italy were written off. Based on the financial statements of Comit and Dunhill, Italy, Fisher signed in his capacity as Manager of the companies (Appendix M to the Liquidator's Review Report). On the Company’s books, there is no reference to a set-off agreement, and since no set-off agreement was found on the books of Dunhill, Italy, debt claims were submitted to the Liquidator by the liquidator of Dunhill, Italy, in the amount of $8 million (Appendix N to the Liquidator's Review Report), which includes the debt to Dunhill, Italy, as it was recorded on the books of Dunhill, Italy prior to execution of the set-off based on the agreement which was not found.


Neither was the set-off agreement found by the Liquidator among the Company’s documents. In the Company’s offices, a non-final draft of the agreement was found dated 31 December, 1996, which was sent by fax based on the fax confirmation attached thereto, on 10 Mahrch, 1997, which is later than the date the ostensible set-off agreement was signed based on the books of Comit and Dunhill, Italy (Appendix O to the Liquidator's Review Report).

Testimony of Alan Katz:
9.
In order to prove Fisher’s misrepresentations and fraudulent acts, Alan Katz testified, who himself signed an agreement as “State’s witness”, with the approval of the Court, pursuant to which no claim would be filed against him if he cooperates with the Liquidator and provides all the information in his possession.


Based on Katz’s testimony, the beginning of his acquaintance with Fisher on a friendly and business basis, was in the late 1980’s. Proximate to November 1991, he met with Fisher in his office in Florence during the course of a business trip. In that meeting, Fisher told him about the project which he was intending to construct in Israel and that the project was expected to be profitable. He explained to him that the project would be financed as part of an export encouragement program of the Italian industry which is to be given by the Italian government and is to be built by means of Comit. Fisher requested from him to act as a front man on his behalf and to represent himself as the project’s owner to third parties. It was clarified to him that he will not be required to act in connection with the project which will be owned by Fisher, except for a number of meetings in Europe and Israel where he will present himself as being the owner of the project. In exchange for his consent, Fisher offered him 5% of project as well as 5% of the earnings of Comit from construction of the project and he will receive compensation and reimbursement of expenses, some of which were actually paid. Katz emphasized to Fisher that he was not able to invest in the project. Fisher repeated and clarified to him that the responsibility for the overall financial side of the project is on him. Fisher asked him if he has a shelf company which can be used, suggested Dunhill Properties which was established by him in May 1990, when he looked into the possibility of executing transactions in Europe, which did not get off the ground and the company remained inactive. In light of this consent, Fisher continued to handle matters, where towards the outside, Katz was presented as the owner of Dunhill Properties and as the owner of the Company. In Israel, Dunhill Israel was established, where Attorney Sarah Setter, Fisher’s sister, held 20% of the shares of the company and one share of the other.


On 14 January, 1992, Attorney Sarah Setter transferred her shares to Dunhill Properties (MS/6), which became the owner of the Company, and on 10 January, 1992, Katz was appointed as director of Dunhill Properties. All of the transactions were executed in accordance with the instructions of Fisher, which were given to his sister, Attorney Sarah Setter.


In the beginning of 1992, Katz participated in meetings with Bank Napoli and with SACE, where at all the meetings and negotiations, he was presented by Fisher as the owner of the project and the promoter, and at all thereof he acted based on Fisher’s instructions. During those meetings, representations were made to the Bank that he has the ability to invest the required shareholders’ equity for the project which will be invested from his own sources, where both he and Fisher knew that this was not true and based on the agreement between them he was not required to invest at all.


At those meetings, Fisher presented himself as an experienced contractor and there was no connection between Comit, the executing company, and Dunhill Properties, the promoter, and, in addition, neither with the Company and the situation involved unrelated parties (Sections 10 and 11 of his Affidavit).


Proximate to 24 Mahrch, 1992, he was provided a signed copy of the agreement for establishment of the Company by Comit where the agreement was signed by Fisher on behalf of Comit (Appendix 13 to Katz's affidavit). No meeting was held prior to the signing of the agreement, and no cost examinations were performed on behalf of the Company. A week later, on 30 Mahrch, 1992, a loan agreement was signed between the Bank and the Company, according to which the Bank would finance the project with a loan of 85% of the cost of the project, in the amount of $95.71 million and that 15% of the project, in the amount of $17 million, would be invested as shareholders' equity (Appendix I to Katz's affidavit). During the meetings with the Bank, it was clarified to him that there was no need for a personal guarantee of the promoter since the Bank was secured at the rate of 85% of the loan amount and, therefore, the requirement was for shareholders' equity and a deposit of 21% of the loan, and it was clarified to him that investment of the shareholders' equity was an essential condition for provision of the loan and that without the shareholders' equity and the deposit, the loan payments would not be transferred, as it was also so stated in the loan agreement itself.


In June 1992, a report of the project's economic planning was submitted to the Bank, and Fisher told him that the amount of the shareholders' equity required as a personal investment was $34.32 million. He was requested by Fisher to commit in the name of the Company to invest the shareholders' equity which would be determined in the report, and indeed this is how he acted (Appendix H to his affidavit).


Katz did not invest in the project from his own sources and all transfers of monies for the deposit and monies transferred for investment as shareholders' equity were handled by Fisher.

10.
Provision of the loan to the Company by the Bank was executed as follows:


The contractor, Comit, submitted a bill upon completion of each stage, the Company was supposed to confirm to the Bank that the work was performed and the amount of the bill was appropriate and agreed to by it.


Dunhill Properties was supposed to invest the shareholders' equity, that is, 15% of the bill submitted, from its own sources. Confirmation of transfer of the money was supposed to be sent by the Bank. The Bank, upon receipt of all the confirmations, was supposed to transfer part of the loan.


As a practical matter, Comit submitted a bill to the Company, the Company did not perform any check with respect to the work performed or the bill. Upon submission of the demand for payment, Katz signed the bill confirmation to Comit without the bill being substantively checked and without actually checking its conformance to the work performed on the site. The material was sent to him in New York for his signature. He did not come to Israel for this purpose and did not make any examination whatsoever or any person on his behalf (the confirmations were attached as Appendix M to his Affidavit).


Fisher transferred to Dunhill Properties the amount which reflected the shareholders' equity and the source of which was the prior payments of the Bank, an amount which was returned shortly thereafter to Comit and an appropriate amount was transferred to the deposit account in the Bank where the source of the funds was the Bank's prior transfer payments.


Upon receipt of the confirmation, the Bank released the amount of the loan to Comit as this is indicated by a printout of Dunhill Properties' bank account (Appendix E to his Affidavit), wherein the deposit of the funds to Dunhill Properties is seen and the withdrawal thereof on the following day.

11.
In the beginning of April 1995, Fisher notified him that construction of the project had been completed and sent him a confirmation for his signature wherein it was stated that the project was delivered on 24 Mahrch, 1995. He signed the confirmation of receipt of the project in the name of the Company on 21 April, 1995, in New York (Appendix N to his Affidavit). The signature on the confirmation was delayed, it appears, since he was on vacation. The confirmation was signed by him without his having executed any examination whatsoever. No accounting was made with Comit with respect to performance of the work. In the confirmation it was stated that in light of completion of the work from the Company's standpoint, the Bank was permitted to release to Comit the deposit securing performance of the project, in the amount of $11.260 million, which was deposited by Comit in accordance with the establishment agreement. Based on the acceptance documentation, the Bank and SACE agreed to release the deposit to Comit.

12.
In February 1993, Fisher contacted him in order to arrange the relationship between them and for this purpose, a meeting was set up in Vaduz with Attorney Springer. At this meeting, documents were signed by him and by Fisher according to which a company was established in Vaduz under the name of Lunidar Stiftung (hereinafter – "Lunidar"), with 95% of its shares to Fisher, and 5% to Katz. As a practical matter, this arrangement reflects the oral agreements between them at the beginning of the project and its purpose was to reduce this arrangement to writing, as was agreed between them in the past (Appendix P to the Affidavit). Lunidar was set up in order to be the owner of the project and other projects established in the framework of the Fisher Group. In April 1993, trust agreements were signed between Lunidar and Legibus, which held the shares of Dunhill Properties, in trust for Lunidar, and from here that the actual ownership of the shares of Dunhill Properties belonged to Lunidar (Appendix Q), that is, Fisher.


In 1995, at an additional meeting in Vaduz between him and Fisher in the presence of Dr. Springer, he signed at the request of Fisher on a power of attorney to Dr. Springer to represent Lunidar. It was also determined in an agreement that Fisher and he would be managers of Lunidar and that Lunidar would be operated through Attorney Dr. Springer, pursuant to the instruction of any one of its managers and in the case of a dispute, pursuant to the instruction of Fisher (Appendix R of Katz's Affidavit).


Commencing with 1993, Lunidar controlled Dunhill Properties and notified Attorney Jerry Mahr, the attorney for Dunhill Properties in the Isle of Man, that Katz is the source of instructions, this being in order to maintain the appearance of control by Katz, as it were, of Dunhill Properties, where as a practical matter, the instructions were given by Fisher, whether through Katz or whether directly through Attorney Mahr, as is indicated by the correspondence between him and Attorney Mahr (Appendices 1S–6S of Katz's affidavit).


From these appendices it is clear that Attorney Mahr acted in accordance with Fisher's instructions and saw to it to notify Katz in order to preserve the "chain of command" as was determined in the written documents.


In order to indicate that his activities were performed in accordance with Fisher's instructions, Katz makes reference to letters which, while they were sent by him in the name of Dunhill Properties, however the basis of these letters were instructions of Fisher which were sent to him in writing (Appendices 1U–3U, 1T–3T of his Affidavit).


On 20 Mahrch, 1997, Katz submitted his resignation as a director of the Company, and on 9 April, 1997, as a director of Dunhill Properties. On 5 June, 1997 and 8 July, 1997, he confirmed his resignation in writing which he sent to the Bank wherein he gave notice of his intention to transfer his interest in the Company's earnings to Fisher (Appendix W of his Affidavit).

13.
An additional source of financing for the Company aside from the Bank guaranteed by SACE, was the Investments Center, for this purpose Fisher hired the services of Prof. Ben-Shahar, who handled the filing of the appeal to the Investments Center, after it rejected provision of the grants to the Company's two factories. In meetings with the Investments Center which were handled by Fisher and Attorney Sarah Setter, Katz was presented as the owner of and investor in the project, and it was not reported to the Investments Center that the true owner is Fisher, despite the fact that as a condition for provision of the grant, the composition of the company's ownership and any change in its owners requires approval of the Investments Center (Appendix F–1 to the Liquidator's Review).


Katz testified that in his conversations with Fisher, the latter told him that the subcontractor Mentore, received a payment in excess of the amount due thereto and the monies were transferred back to Fisher or to companies under his control, and this was the source of the first payment of 15% which Dunhill Properties paid to Comit as capital invested by the project's initiator.

Examination of Fisher by the Liquidator
14.
Fisher did not appear for examination in court, despite the fact that he filed an answering affidavit, however, before me is his examination by the Liquidator. In this examination, he completely removes himself from all ownership of Dunhill Properties and Lunidar. In order to reconcile his examination before the Liquidator to the version presented by him in his summation, he constructs an interpretation which will fit the theory, however Fisher’s interpretation in his summation regarding his being the owner constitutes verbal acrobatics which does not conform with the reality.


Fisher was examined by the Liquidator in Florence. When he was asked who thought of the idea of establishment of the Company, he answered in the same principle in which he instructed Katz (as will be detailed below). “Group of investors, Katz also” (p.1, lines 20–21, of the transcript of Appendix 1A of the Liquidator’s Review). During his examination, Fisher, made a slip of tongue and when he was asked where the idea for the bicycles factory came from, he answered that he should not be asked about that “I at least in those days was supposed to be the contractor and no more” (p.2, lines 4–13). What is the meaning of “supposed to be”, if he was only the contractor he should have said explicitly I was only the contractor. The language ““supposed to be” indicates that he was more than a “mere” contractor.


When Fisher was asked later who the investors were he avoided the question as he instructed Katz in their conversation (p. 3, lines 1–2). When Fisher was asked if he is related to Dunhill he responded: “No, I am not related” (p.3, line 15). When Fisher was asked if he is related to Dunhill he played dumb “What does that mean related to Dunhill” (p.3, line 23). When he was asked if he was the owner he answered in the negative. When he was asked if he had an interest of whatever sort in the earnings he answered in the negative.


Up to here he was asked in general. When he was asked specifically for the years 1991–1993, he responded that if was the owner he would not have wanted to be the contractor (p.4, line 5).


Later he was asked with no reference to specific years contrary to the representation in his summation, if he was related to Dunhill Properties or he was the owner he answered in the negative (p.4, line 8–12).


If there was a doubt regarding Fisher’s answers and limitation of the question to 1991–1993, he was asked again in general if he had a connection with the group of investors of Dunhill and to this he answered: “I was not connected with anybody, I was the contractor company and I lost enough” (p.7, lines 8–9). Later on Fisher repeated that there was no partnership between him and the owner who entered into the business (p.35, line 14).


Fisher also commented as part of a conversation that the Bank fulfilled its function: “I assume it checked, that it investigated since it decided to give” (p.6, line 16). Here the truth pops out contrary to the theories that he built in his summation, according to which the Bank was not concerned with the owners, rather with the Fidimi report. Even according to Fisher’s position the Bank made an examination. The result is then, that the identity of the owner was important to the Bank. Fisher knows that the Bank examined Katz and therefore Katz was presented as the owner.


When it was told to Fisher that the money was transferred directly to Comit, both from the Bank and from Dunhill, and did not at all enter into the Company, he answered this was intended to save costs and it was technically transferred directly for Dunhill Israel (p.8, lines 1–4). He said he does not remember who represented Dunhill Israel for purposes of the negotiations with Comit (p.11, lines 20–22). He testified that when the factories were delivered “everything was terrific” in his words (p.26, lines 12–20). When he was asked if this is so, how did Comit sign the compensation agreement of $9 million when the factories did not meet their targets, he avoided the question and said that the matter requires an examination and he does not wish to give partial answers (p.33), however the answers have not been given up to the present time.

Conversations of Katz with Fisher 
15.
After an agreement was signed with Katz that he would not be prosecuted, Katz recorded his conversations with Fisher, actually Fisher’s words in these conversations provide genuine support for Katz’s version that Fisher was the owner. Fisher did not know that he was being recorded and I will quote a number of relevant and important excerpts from these conversations


The background for the meeting between them was the “apparent” request of the Liquidator to Katz to be examined as part of the liquidation case, Fisher arrived in New York for this purpose and Katz recorded him in their meeting on 22 December,1998 (Exhibit 1A to Katz’s Affidavit). Already at the beginning of the conversation Fisher made it clear that he had fears:


“DF . . . I was scared at the beginning very scared and as you know, I didn’t get a lawyer . . “

(p.1 of transcript)

From what was Fisher scared if everything was as it should be. Further on the conversation developed with respect to the source of the shareholders’ equity invested in the project:


“DF . . . The money came from the operations, from the profits let's say [. . .]


“AK . . . The twenty million?


“DF . . . Yes. Why was it there?


. . . . . . . . . .


“AK . . . But I thought the money was put in before (the) project began.


“DF . . . Did you have to put the money in?


“AK . . . Of course not.


“DF . . . Did I have the money to put in?


“AK . . . I don't know.


“DF . . . (laughing) if you didn't and I didn't.


. . . . . . . . . .


“AK . . . So the money was put in by Comit after the project started?


“DF . . . I put the first part, I think, I mean thank god for the Comit. The money which I don't have now so I put the first money. I mean if you put it in the first 15% and so on and this give to us for our capital . . ."

(pp.2–3 of transcript)
In these words of Fisher there is an admission that the source of the investment the shareholders' equity was the earnings of Comit, since he did not have any money to invest as shareholders' equity and also his awareness that neither did Katz did not have the capital necessary for this, contrary to his position in his summation that Katz had the money to invest. In this conversation, where as a practical matter the Liquidator's basic claim that the shareholders' equity was ostensibly invested from independent sources, the source was actually a circulation of funds to Comit and the source thereof was the Bank's money and not shareholders' equity.

And further on:

“If somebody will have to take responsibility that's already confirmed, I will do it. Don't worry. But you have to help me, and help yourself”.


Fisher accepts the responsibility and if he is not the owner, why should he be required to accept the responsibility and why should he request Katz's help and why should he be worried and what help exactly was he expecting from Katz if not to backup the false version that Katz is the owner. Further on in the conversation between them Fisher directs Katz to provide explanations for the source of the shareholders' equity, and suggests to say that the source is the other shareholders. In addition, he suggests to consult with an attorney whether to answer the question at all who the other shareholders are. He adds and says to Katz that he can say, that he was the owner of 50% of the shares and there were other shareholders. In this conversation Fisher simply solicits Katz not to say the truth the source of the investment is the project's funds and tries together with him to build a version which will conform to the representations made in the past to the Bank and the Investments Center and in the words of Fisher:


“DF . . . what I want to say? You see, the funds wee there, not from the project, Ok? It can . . . I mean the funds were put from the shareholders. I think one of the questions to Azraeli we should discuss is really if you have to answer who are the shareholders, you can always say you were half of the shareholders and there were other shareholders.”

(pp.5–6)

Later Fisher confirms that the source of the funds is Comit's earnings.


“DF . . . Ok, it was not, you know, taken from somebody. It was from the profit. (Emphasis mine S.D.).


“AK . . . The money came from Comit's profit?


“DF . . . Yeah, but we cannot say . . . if we say that you Mr. Fisher, Mr. Katz you did the project which is more expensive than what's what Ok? Now Fidimi made the verification, the Israeli Investment Center did the verification. Ok? We may have been very good. But the project did not cost much more than what it should cost. It was more or less, you know . . . .”


Fisher once again confirmed that the source of the shareholders' equity is the earnings of Comit from the project, however he adds and says that they are not able to confirm this and it is also clear to him why, since all his actions regarding this matter are a circumvention of the rules to give loans and for undertakings between the promoters and the contractors.


If Fisher is indeed so clean and pure like snow as is presented in his summation, why does he need to suggest versions to Katz which he will provide to the Liquidator. All he had to say to Katz, “My dear sir, you are the owner of the project, you are the promoter and what do want from me regarding the matter of investment of shareholders' equity and the source thereof you are the one who should know more than anyone else in respect thereof”, but Fisher does not say this, since he knows that he himself is the owner and he must direct Katz what to say to the Liquidator regarding the matter of the source of the shareholders' equity in order not to betray himself . If the shareholders' equity was indeed invested by Katz or Fisher, what could have been simpler than to indicate this to the Liquidator. Precisely the circuitous movements in which the money flowed and ultimately reached the Bank as an investment from personal sources, strengthen Katz's testimony and the Liquidator's position of the fraudulent acts of Fisher.


Fisher also relates to monies which were in Katz's account which Fisher's representative feasted on in his cross-examination of Katz. The $16 million, regarding which Katz was interrogated at length in his examination and the representation that he is not speaking the truth, as it were, and as is recorded in conversations with Fisher, the truth comes out and it becomes clear that Fisher did all of the transactions and this money served as the collateral, as Katz testified before me. It should added that this also adds to the believability of Katz and supports his version as against that of Fisher.


“DF: Ninety-five. Well, we know that the twenty is sixteen less our profit […] There are some other cases […] We put some money in the pocket. We had you remember, a little bit of money deposited in your account $300,000. And some that I took that I had to put back . . . we did because we were obliged to. To put it as a guaranty. Correct? The $16 million . . . 


“DF: You knew it was for the guaranty then. It was in your name.

(p.6)

Fisher says explicitly that they put money in the pocket and this is the money that was in Katz's account for purposes of the guarantees as Katz indeed testified. Further on in the conversation, Fisher again suggests to Katz to present the Liquidator a false version regarding the other shareholders.


“DF: A numbered account in your name, not in my name. Because you did it as the shareholder, signed the document as the shareholder. I believe today you can say there were other shareholders you cannot disclose, the other people's name.”

(p.7)

Further on, when Katz asks what will happen if he is summoned to an examination Fisher suggests to him:


"DF: . . .but I think you should say me and some other investors, other shareholders".


When Katz tells him that he cannot give such an answer since he would be expected to receive the penalties provided by law, Fisher answers that a good answer must be found:


“DF: We have to find the, I don't know, the good answer. Of course if you say it was because David then you know they hang your balls but not only but also you because you gave your hand to it. I mean you appeared as the sold president and owner of the properties.”


He continued and said:


“DF: So, we have to find, it's not enough . . . if I would say, if I said, listen, I would say that […], Ok? That you had a small portion and I had a big portion a big portion that's not good enough. They say you Mr. Katz you cheated the bank, you cheated everybody, you took it over. You […] everybody you were 100%? They say that's not good enough. So we have to find a good answer.

(p.8) (Emphasis mine S.D.)

16.
Fisher explains to Katz unequivocally that if he says to the Liquidator the truth, according to which Fisher has the major part and his part is Mahrginal, in such a case this will create a problem from Katz’s standpoint since Katz lent his hand to a fraud as he appeared as the owner of the Company. I am continuing to think of “creative” solutions he repeated that they must find a good answer.


Further on Katz says that from the standpoint of his actions there is no difference if he was a 5% owner and Fisher confirms on p.8:


“DF: No, no it doesn’t make much difference five or ninety-five. It’s all the same.


However if indeed Katz had 95% this was the time and place where Fisher should have set him straight and spelled out all the facts.


Later on Fisher says to Katz that he was the shareholder and Katz responds correct, at the rate of 5% and to the extent the matter concerns him all the money belongs to Fisher, and the project is his and what he did is his matter.


“AK: I’m a shareholder. Yeah, you’re right. I’m a five percent shareholder and, as far as I’m concerned, this is all your money. This is your project, but the money that made is yours. And what you did with your money is your business”.

(p.24)


Fisher does not initiate these contentions of Katz and does not “put” him in his place that he is the “owner” rather only comments that the account is in Katz’s name and also confirms Katz’s words regarding the manner of moving the monies around.

(p.26)


Further on in the conversation Katz says that there was an end to the fraud and misrepresentations which the two of them presented to the Bank and SACE and many others regarding Katz’s ownership in the project.


“AK: I’d put an end to the fraud and misrepresentation. I’d have problems and I’d deal with the consequences. [...] the company. As you said, I misrepresented myself, we both misrepresented me to be the owner of the company to SACE to the bank and to a million other places.”


And Fisher does not answer him on what fraud is he speaking, since your are owner and the representation was the truth rather he says that that would be very bad:


“DF: But you could [...] you’re not. It would be very bad.


Then Fisher comes with an “additional creative” idea that Katz can claim that he has other partners.


“DF: I think it ends [...] you could have ten partners [...] you could have other partners.”


“AK: But David you know I don’t have any partners. And I know I don’t have any partners.”


And then Fisher suggests (p.28):


“DF: Act as a nominee?”


Later on Katz requests from Fisher that he should explain to him with respect to conflicts of interest and Fisher answers (p.31)


“DF: I don’t know, I suggest, I thing to be, from what I understood, it would be [...] and very bad [...]”


Katz places an assumption before Fisher that when he told the Liquidator that Katz was the owner, Katz’s answer did not register. Later, Fisher asks what he said to the Liquidator and Fisher’s answer was astonishing (p.31):


“DF: I don’t remember saying anything.


“AK: How could you not remember a question so important?


“DF: I remember the questions, I didn’t [...] answer. I remember. I cannot guarantee [...] I just don’t know. He didn’t ask me and I didn’t tell him. You know. Something everybody knows who’s the owner.”


I call Fisher’s answer astonishing, how he could not remember, as he was supposed to be telling the Liquidator the truth, if indeed Katz was the owner and not him. What is there to remember. Fisher does not remember since he must think very carefully how not to get himself into a mess in his examination before the Liquidator. This simply indicates the veracity of Katz’s version that Fisher is the owner and Katz is, in fact, a “straw man” or “front man”.

17.
Further on Fisher confirms the circulation of the monies between the different companies as the Liquidator claimed in his Review (pp.37–38):


“AK: I don’t know, you told me guys circulated the money. Okay? I don’t know anything about it so I can’t say anything about it.


DF: [...] in the pocket, so we have to get it out. That’s it. But he gave it back later. You can be sure.


AK: Oh, so Mentore takes an extra large profit and never returned it.


DF: Yes (unintelligible).


AK: Did he send it to Comit?


DF: [...] send it to, Uh to this account. To the [...] account.


AK: Oh [...] it went to a numbered account in the bank [...] your account in the bank.


.....


I don’t know anything about it so I can’t say anything about it.


DF: [...] But he gave it back later.


AK: Oh, so Mentore took an extra large profit and then he returned it.


DF: Yes [...].


AK: [...] he was going to send it to Comit.


DF: a numbered account. [...] there is no trace. Nobody [...] from Mentore [...].”

18.
An additional meeting is held between Katz and Fisher in the presence of Attorney Azraeli, Fisher’s representatives, on 7 January, 1999, which was also recorded by Katz.


In that conversation Katz says to Fisher (pp.3 and 4):


“AK: I understand, but I had five percent and you had ninety-five percent.


So, it’s . . . is this something that you don’t want to discuss with counsel? Or . . .


DF: Let’s not discuss the percent. You are a shareholder”.


In this meeting Fisher does not want to relate to the percentages to his attorney, rather only to the fact that Katz is a shareholder and from what did Fisher have to fear if, indeed, he was not the owner at the time of establishment of the project.


When Katz asked what he should say if he is asked to whom the company belongs, Fisher directs him (pp. 8–9):


“DF: There were several shareholders, I was one of them. And that’s it [...] they all knew that you were probably the major shareholder, that’s how it was presented to the bank.


Further on in that conversation, Katz updates Fisher that he spoke with Jerry Mahr, to which Fisher responds that from Mahr’s standpoint the shares of Dunhill belong to Legibus and therefore they can not be attributed to him.

Fisher’s Comments on Katz’s Testimony:
19.
Fisher in his summation as in his examination attacks Katz’s credibility. He contends that Katz did not act as a straw man rather as the owner of the project, since it is simply unfathomable that Katz who is an attorney by profession, whose activities are worldwide, would agree to act as a straw man for Fisher even though he had the financial means to invest the necessary funds as shareholders’ equity in the project, particularly in light of the fact that in the same period in which he met with Fisher, he planned to establish a large project in an Eastern European company, and he placed the goodwill and the good reputation of himself and of his family to the benefit of the project, at a time when he provided all the necessary information with respect to his economic condition and his conduct is not consistent with that of a straw man.


For example, at the beginning of his examination, Katz did not confirm that he was the one who delivered the information with respect to his financial means to Dr. Balussi, the head of the team on behalf of Fidimi, however, since the documents were presented to him he confirmed that it is possible that he was asked for information and ultimately confirmed that he requested from his Manager of the Investments Center to provide the information to Fidimi (the document was prepared based on this request Mahrked MS/59).


In addition, Fisher points to the report prepared for examination of Katz’s economic strength (MS27) which relates to his economic strength, the credit situation, his holdings in various corporations, including foreign companies and related companies, the criminal record and goodwill of him and his family. Fisher contends that such a report is prepared for promoters and project owners in anticipation of their receipt of bank credit (Section 236 of Fisher’s summation). Fisher also resented Katz’s declaration that he was recently informed by the Liquidator that Fisher told the Bank, SACE and the Investments Center, that he and his family are the owners of the project, particularly as the Liquidator denies this contention and a reading of the reports indicates that Katz and his family stood as the focus of the examination regarding economic strength.


Fisher goes on and contends that Katz’s status as a straw man is contradicted by the fact that he looked for other projects on behalf of Fisher and the mere fact of his being involved in the project, commencing with his contacts with Bank Napoli, the Investments Center, the various project managers and his service as director of the company up to April 1997 and his expertise in the project’s matters, proves his true status as owner and not as a straw man. His status as the owner of Dunhill Properties and the Company was also reflected in his use of language by the simple fact that in his conversations with Fisher he used the words “we” or “us”, which points to his ownership of the project and the mere fact that he was present at meetings with the banks and also came to Israel for meetings with the Investments Center.


When Katz was asked how is it that he ran around with Fisher to the banks if he was a straw man he answered that he saw this an opportunity to make money since in any case he had a 5% ownership interest in the project (p.346). In light of this, Fisher believes that the basis for the Liquidator’s claim of “sting” is negated, as Katz does not claim that he participated in the meeting because he was "stung" rather he wanted to earn money and from his actual status as a 5% owner.


Another contradiction noted by Fisher in Katz’s testimony is that he claimed that he met with Fisher in November 1991 in Florence while Dunhill Israel was already established in 1991 and thus the basis of his version must be negated.

Credibility:
20.
Fisher in his summation did not “hold back his tongue” from Katz regarding the lack of his believability in order to convince the Court, that Katz was not a straw man rather the owner of the project, since if Katz is the owner of the project then there is no fraud or “sting trick” in the Liquidator’s definition, then at most a failed business venture is involved since the lending banks and the Investments Center checked, as a practical matter, Katz’s financial strength and were convinced that such financial strength was sufficient in order to grant him the requested loans and investment grant.


I do not disagree that Katz was not precise in all his words in Court and at times there were contradictions in his testimony, particularly when he tried to reduce and minimize his part in Fisher’s actions, the contradictions were detailed in undue depth in Fisher’s summation, even to the point of exaggeration, however this is insufficient to taint his basic version, which is believable in my eyes, that the one who initiated the project from the outset and was the owner was Fisher and that the oral agreement between him and Fisher was that the division would be at the rate of 5% for Katz and 95% for Fisher. The oral agreement was reduced to writing in 1993 in the meeting with Vaduz upon the establishment of Lunidar.


Katz was presented to everyone as the owner in order to permit Fisher through Comit to be the executing contractor and to enjoy the project’s earnings. While Fisher in his summation went to great length to discredit Katz, I did not hear any explanation from him how it was possible that when Lunidar was established, which ultimately had control over Dunhill Properties through Gibus, a turnabout took place and Fisher is the owner of 95% of the shares and Katz only 5% where there is no evidence and it was not even claimed that Fisher paid any money to Katz with respect to Katz’s share in the project.


Katz’s conversations with Fisher strengthen and verify Katz’s testimony that Fisher was the Company’s true owner and Katz was a straw man or front man. During all the entire conversation between them, Fisher does not categorically state that Katz is not precise in his words rather he guides and coaches Katz as to what to say, looks for ways to get out of the complications and raises ideas to Katz regarding what to say in his examination, despite the fact that these creative idea have no connection to the facts. It is true that it is quite incredible that an respectable attorney from a wealthy family, who has various business interests in Europe and in the United States could drop to such a low level, however Katz explains and I accept his explanation that although he was the owner of only 5%, this still gave him the motivation to feel involved and to wish for the project’s success and, therefore, he participated in the meetings both as a front man as well as based on his holding a 5% ownership interest.

Fisher’s Summation:
21.
Fisher’s claim that that the Bank did not rely on the representations made to it, rather on the Fidimi report, is without foundation, since as part of that investigation performed by Fidimi, Katz’s economic strength to invest personally in the project, which was a condition of provision of the loan, was also examined. There was expression in the report with respect to an promoter regarding the matter of the shareholders’ equity to be invested and his financial ability to do so. In addition, Katz testified, and in my eyes his testimony is believable, that a personal guarantee of the owner was not required, in light of the investment of shareholders’ equity, which was a condition for the granting of the loan, as provided in the agreement.


In the first Fidimi report, from June 1992, Balussi wrote the following in connection with the investment of shareholders’ equity by the entrepreneur (p.48):


“In order to get the financial covering of the project showing a total requirement for US130 million, the promoters a risk capital of US 34.32 million (26.4%) and a financing of US$95.68 (73.6%).


On page 63 of the report it is written:


“The undertaking of the promoter to endow S. Dunhill with a risk capital of about 27% of the invested capital, gives to its financial structure a sufficient solidity that could significantly improve . . .”.


On page 25 of the report it is written regarding ownership of the project:


Dunhill Properties UK (Ltd.) . . . is a company totally owned by the Katz family . . .  it is the financial company managing, as Beer Sheva project, the participation (90%) in S. Dunhill General Industries”


This data which appears in the Fidimi report regarding Katz’s ownership in the project and investment of shareholders’ equity at the rate of $34 million from the personal sources of the promoter, are fraudulent and intentional misrepresentations to the Bank and SACE.

22.
Fisher’s claim of his reliance on the Fidimi report must be rejected since the report was not prepared for him rather for the Bank and SACE. I agree with the Liquidator position in his summation that Fisher has no connection with the report, as of the time he presented himself as the contractor and not the promoter since in his capacity as the contractor, all he was required to do was to construct the factories as he had undertaken to do and there is no importance to that stated in the Fidimi report. These reports are the concern of the promoter, however at times Fisher get confused between the different representations he made and he forgets under which hat he was to appear and when it is convenient for him to contend that he relied on the Fidimi report he does not hesitate to do so.


Even if we assume that Fisher relied on the Fidimi report, this would have had to be expressed in his conversations with the Liquidator, however we did not hear in these conversations one word from Fisher regarding the matter of his reliance.


Fisher was not able to rely on the Fidimi report, since he knew that Katz was not the owner and since neither he nor Katz had the sources of funds necessary for the investment of shareholders’ equity.


Not only this, Fisher received money from the Bank during construction of the project based on false confirmations which he saw to Katz signing regarding the project’s progress and as the contractor he knew that there was no connection between the false confirmations and the actual situation. This rule also applies to the situation with respect to the Investments Center regarding the ownership of and investments in the project.

23.
Fisher claims in his summation that Katz’s testimony according to which the contact with him was made in 1991, whereas Dunhill Israel was established in 1991 destroys the basis of Katz’s testimony. Katz’s also testified that the meeting was proximate to November.


I do not find this contradiction important. The event in question took place about eight years ago and it is quite natural that Katz did not remember the exact date, what is more all his testimony, as stated, is for the most part supported by Fisher’s recorded words.

24.
Fisher also claims in his summation, that proof of Katz being the controlling interest and owner of the Company is the fact that he is the one who gave the instructions in Dunhill Properties while making reference to, among other things, MS/2, however, this document actually supports the Liquidator’s position that Katz indeed was a straw man. In this letter Katz requests an update from Mahr and in his words:


“Before that meeting takes place, it is urgent that I know what has been going on in as far as the Bank is concerned, my name . . .”


In this request, Katz asks to receive all the correspondence since he since is to participate in an important conference call and, therefore, in MS/2 on May 14, 1996, Mahr reports to Katz on Fisher’s activities and adds:


“I hope this keeps you in the picture.”


This is strengthened by Appendices 1S–6S and X to Katz’s affidavit.


Appendix 1S dated October 24, 1995, is the contact of Mahr to Katz wherein he notifies him that Fisher requested from him to see to the payment and ultimately writes to him:


“If I do not hear anything from you I will assume that everything is in order.”


The same is true in Appendix 2S dated 22 Mahrch, 1995. Once again Mahr notifies Katz with respect to payment instructions he received from Fisher, he does not request Katz’s instructions rather notifies him:


“But in view of the amounts involved and the chain of command which has always been in place can I leave it with you – that if I do not hear from you by close of business today that it is in order for the payment instructions to be implemented by the banks”.


This is not a case of a single or one-time letter, rather it is clear from the Appendices that Fisher contacted Mahr directly and gave Mahr instructions and Mahr updated Katz in order to “maintain the chain of command”, from a technical standpoint only, where the significant instructions were given by Fisher, since if Katz was really the owner is it reasonable that Mahr would notify him in a positive manner, that if he did not hear from him up to a certain time he will act in accordance with Fisher’s instructions, where the transfer of substantial amounts of money are involved.


Moreover, on 4 June, 1997, Katz received a notification from Attorney Mahr, that based on new directives which he received from Lunidar the source of instructions in connection with Dunhill Properties was changed (Appendix X to his affidavit). From here it can be learned that the first source of instructions was not him and the source of instructions is he who removed him D.F., the respondent before us, since if Katz were the first source of instructions it would not have been possible for Fisher to switch the source for issuance of instructions, without Katz’s approval.

Legal Side:
25.
Section 373 of the Companies Ordinance (New Version), 1983, prior to its amendment provided: “if it becomes clear during the liquidation of a company that its business was conducted with an intention to defraud its creditors or the creditors of another person or for any fraudulent purpose the court is permitted upon the request of the Official Receiver or the liquidator, or any creditor or participant in the company and if it appears to it to be correct to do so, declare that everyone of its directors, who was knowingly a partner in management of the business, shall bear unlimited personal responsibility for the company’s debts in whole or in part, as the court shall instruct”.


Section 374 provides: “if it becomes clear during the liquidation of a company that a person who participated in its initiation or establishment or was or is an officer therein or its receiver, liquidator, temporary liquidator, improperly used the money or an asset of the company or detained them in his possession or made a debt or is responsible for them or inappropriately committed an act which is unlawful in negotiations relating to the company, the court is permitted . . . to investigate the conduct of such person and to force him to return the money or asset or a portion thereof . . . as compensation for his acts and there is no difference if the offender is likely to face criminal charges in respect thereof.”


In Civ.App. 148/82, Sarah Glick v. Victor Armon, Dec. 45(3), p. 401, the Honorable Chief Judge Barak determined in Section 5: “in our case, we have no need except to examine the subjective level of thought required in order to impose responsibility (civil and criminal) pursuant to this provision. This question was raised in a prior judicial decision, and it was ruled that impropriety must be proven which is contrary to the rules of fair trade. Judge Maughum insisted on this in the case, In Re Patrick and Lyon, noting: “the words ‘defraud” and “fraudulent’, where they appear in the section in question, are words which connote actual dishonesty involving, according to current notions of fair trading among commercial men, real moral blame”.


If so, for purposes of formulating the responsibility of a director, Section 373 of the Companies Ordinance demands, fraudulent intention. This foundational principle is essential both regarding the matter of civil responsibility of a director as well his criminal responsibility. From here, in connection with responsibility pursuant to Section 373 of the Companies Ordinance, carrying on negotiations not in good faith is not sufficient. Section 12 of the Contracts Law (General Part), 1973, provides an objective level of conduct . . . a person is likely to violate the level of conduct prescribed in Section 12 of the Contracts Law without any fraudulent  thought on his behalf. On the other hand, Section 373 of the Companies Ordinance requires fraudulent intention. It is true that the exceptional and special nature of the responsibility under Section 373 of the Companies Ordinance and the fact that we are dealing not only with civil responsibility but also criminal responsibility, justifies the giving of content to this provision, pursuant to which conduct not in good faith is not sufficient, within the meaning of conduct for purposes of Section 12 of the Contracts Law (General Part).


In Civ.App. 294/88, Richter v. Liquidator Haim Schecter Building and Investments Company Ltd., Dec. 46(1), p. 362, it was decided by the Honorable Deputy Chief Judge Alon in Section 9 of the judgment: “Section 374 of the Ordinance provides a remedy which is activated during the liquidation of a company. Its purpose is to create a quick and efficient way through which it is possible to charge those persons who are mentioned in the Section to return to the company money or property which should be returned to it, or to compensate it for damages caused to the company due to various actions enumerated in the Section (Civ.App. 471/64, Menor v. Goldstein, Dec. 93(2), p. 97). This Section does not create a cause of action for a material claim. This is a hearing section which provides a method for a special hearing to enforce the regular obligations . . .”


In the determination of this quick hearing method, the legislator preferred the importance of the public interest to acceleration of the liquidation procedures – to the benefit of the different creditors, to the benefit of the company in liquidation and to the benefit of the public in general – based on the personal interest of those position holders enumerated in the Section whose obligations will be clarified in accordance with all the regular legal and hearings procedures (see A. Prokeztia, New Companies Law in Israel, 1989, p. 633).

The Fraud:
26.
In light of the judicial principles, I will analyze whether, in fact, a fraudulent intention was proven:


The loan by Bank Napoli guaranteed by SACE and the grants of the Investments Center, were given based on the misrepresentation that Katz is the owner and, as a result, the economic strength of Alan Katz and his ability to invest the required shareholders’ equity in the project were checked, where these two representations turned out to be false as the shareholders’ equity was not invested in the project and Katz was not the owner of the project rather Fisher was. Fisher’s economic strength was not examined at all. Fisher from the mere fact that he concealed his ownership in the Company, indicates they he unquestionably knew that it was not possible to be both the promoter and the contractor in light of the conflict of interests and therefore chose to put Katz in the forefront where Katz was indeed a straw man and everyone acted according to Fisher’s direction and obeyed his words including Katz.


Fisher is the one who made contact with Prof. Ben-Shahar and it was Fisher who insolently presented Katz as the owner of the Company at his meeting with the Investments Center, as he presented him a the owner of the Company at his meeting with Bank Napoli and SACE.


From Fisher’s own words in his conversations with Katz we learn that no equity was invested in the project rather there was a circulation of monies the source of which was the project itself, where any of those involved with matter, not the Bank, not SACE and not the Investments Center knew this and all parties thought that in fact shareholders’ equity was invested in the project.


Prof. Ben-Shahar notes in the report he prepared which was submitted to the Investments Center that shareholders’ equity was invested in the project. Prof. Ben-Shahar was not summoned to testify and the source of his information is not clear, however this information is incorrect since shareholders’ equity was not invested in the project and it is possible that if already at that time an examination was made as required, the appeal might have been rejected by the Investments Center however in light of the data presented by Prof. Ben-Shahar, among other things, regarding the investments made by the shareholders’, the Appeals Board was convinced that there was substance to the appeal. It is not clear which documents were presented before Prof. Ben-Shahar, when he determined that a personal investment was made in the project, since he was not summoned to testify, as noted. One thing is clear, the representation in the report submitted by Prof. Ben-Shahar with respect to the investment of shareholders’ equity by the owner was not correct as shareholders’ equity from the owner’s sources was not invested in the company.

27.
The agreement between Comit and the Company was signed without any negotiations having been conducted, without drafts being passed back and forth and without the Company having any representation. The agreement was delivered to Katz and signed by him without any examination, as is indicated by Katz’s testimony which is credible in my eyes. During the years 1992–1995, at the time of construction of the project, confirmations were signed and delivered to the Bank regarding the various stages of the work, according to which the Company was tracking the progress of the work. As a practical matter, no supervision or examination was performed. Katz signed as a rubber stamp on these documents without checking the actual situation, where based on these documents monies were released to the Company. On 21 April, 1995, the project’s acceptance certificate was signed by the Company (Appendix N to Katz’s Affidavit), pursuant to which the construction was completed to their satisfaction, while emphasizing that:


“The services include the creation of the management company of the Industrial Park, including personnel, training, running of machinery, setting up of a technical department, a commercial organization and materials and companies for the running period.”


In addition, it was indicated in that completion certificate that there is nothing preventing release of the deposit in the amount of $11,260,000 which was given to secure the execution by Comit.


Prior to the signing of the certificate, no examination was performed, including the non-compliance of the machines with the specifications and performance targets.


It is important to note that Fisher is the one who served as the Company’s actual project manager throughout all the stages of construction just as at the time he sent the completion certificate for his signature, so he more than anyone else knew the Company’s condition for approval, that the construction had not yet been completed and despite this he saw to Katz signing in order to receive the funds from the Bank. Fisher also used the false certificate on which he saw to Katz’s signature, to release the deposits from the Bank.

28.
We learn from the Liquidator’s testimony that the project has not been completed up to the present time, there are buildings in the frame stage, without machines and definitely the factories did not reach their production targets, as claimed in the completion certificate and when they commenced production, it was at a small quantity compared to that forecasted.


Kohavi, who was brought as a witness on behalf of Fisher, testified that the three-story office building, at the time of his service, was in the frame stage (p. 1481). Kohavi served as CEO at the end of 1996, well after the signing of the completion certificate. He also confirms that before he entered into the position they manufactured in small quantities and during his time they commenced manufacturing (p.1504 of the protocol), which means, well after the signing of the completion certificate which confirms full production. Arie Levi as well, who served as CEO in the months Mahrch up to July 1995 testified (p.553): “. . . in the handles (factory) there was nothing, in the Mahrble (factory) there were partial signs of production in very very small quantities . . . there was very minimal production . . . this was the beginning of the road, the factory, even when I left, was still being constructed while in the gypsum (factory) . . . in the handles (factory) there was no chance that in the near future it would start to produce handles and in the gypsum (factory) there were initial attempts appropriate for production more for its internal purposes than for sale since it was far away from regular production”.

Regarding operation of the factories Levi added: “. . . these things could not have started to be active, since basically the directives of the government agencies were not executed . . . there was no possibility of operating the Mahrble factory since due to the noise that exceeds the levels which are permissible to work in their area . . . they had to move the machines placed there in the wrong form, there was here an aspect or lack of ability or lack of knowledge or other reasons . .  .” (pp.564–565).


Further on he says that in the period of his service as CEO no examination was made of the proper functioning of the factories (p.599) even though in the period of his service as CEO the completion certificate was signed.


These words of Levi, indicate more than anything else, the deceit and fraud in the signing of the completion certificate and payment of the monies to Comit. Based on the false certificate, not only were the monies paid to Comit, but the guarantees given by it were also released.


And the witness Patron who served as plant manager from June 1994 up to January 1995 testifies that the get acquainted meetings were with Fisher, Attorney Sarah Setter and Haim Ben-Shahar. In one meeting Katz was present, but he did not take on any active function. The person with whom he worked was Fisher and during the period of his work he did not see Katz even once. The person who acted the way the owner of the project would act was Fisher (Sections 4, 5 to his Affidavit).

29.
During his work Fisher requested to adjust the Company’s balance sheet, such that its inventory of properties would include the grants received from the Investments Center in the period prior to which they were actually received. In his cross-examination Patron testifies: “. .  . we came with severe complaints, the management team, on serious lateness in connection with assembly of the factory and I would say the overall mess regarding this matter . .  . Elimelech and I sat with Fisher for a long time, since as a practical matter there was no real work plan . . . I never saw a factory set up in such a casual manner. There was no time schedule. We were pressuring all the time to receive an orderly work plan, to receive commitments, to receive a time schedule. Nothing came out of this” (p. 1457). It must be borne in mind that Comit, which is owned by Fisher, was the executing contractor. This testimony also supports Katz’s testimony that no examination was made and not even apparently when the completion certificate was signed and Fisher as executing contractor received the funds.


Fisher’s actions are not a business failure of the project. Fisher’s actions are a plan from beginning to end. Fisher planned and executed the project. He is the one who presented Katz as the owner, being familiar with the financial strength of Katz’s family and fully aware that the promoter cannot be the executor and out of a desire to be the executing contractor, he presented Katz as the owner, even though Fisher was both Dunhill Properties, the “promoter” and also Comit, the “contractor”.


Based on this representation and Katz’s financial strength, the loans were approved both by Bank di Napoli guaranteed by SACE and by the Investments Center, but in order to receive all the funds, Fisher had to continue Katz’s activities, in order to sign various documents as he instructed him and indeed Katz continued to be Fisher’s rubber stamp and signed the documents as needed. In this way, additional monies were released by the Bank. If the misrepresentation of Katz as owner of the project had not been made and his economic strength to invest shareholders’ equity in the project, neither the Bank nor the Investments Center would have approved the loans from the outset since the basis of the making of the loans was Fisher’s fraud, who initiated and executed. Fisher was not satisfied with this, also during management of the project he continued to produce false documents with respect to the stages of completion and saw to Katz signing them knowing that this was not the true situation. Not only this, the mere circuitous movement of the fund transfers to related companies, such as Mentore, and the return of the monies to him, are sufficient to point to fraud.

30.
Chief Judge Shamgar, in Civ.App. 125/89, Ovadia Beles, CPA, Liquidator of Kopal Tours Ltd. v. Estate of the Late Rosa Rosenburg, Dec. 46(4), p.428, in Section 7 of the judgment relates to the quantity and weight of the evidence required under Section 373 of the Ordinance and provides: “regarding the quantity and weight of the evidence required in accordance with Section 373, the burden of proof in a civil trial is the balance of the probabilities, however, Section 373(C) provides that ‘a director of a company who knowingly was a participant in management of the company as stated in subsection (a), is subject to one year in prison’. From the possibility of imposing criminal sanctions under subsection (c) with respect to the same cause of action described in subsection (a) it is derived that the quantity of the evidence required in order to impose civil sanctions under Section 373 is above the regular standard . . .”


The fraudulent intention can be learned from the circumstances and the circumstances before me cannot lead to another conclusion, aside from the existence of an intention to defraud, not only based on the balance of probabilities required in a civil action, but also pursuant to the burden imposed in a criminal trial and as Judge Agrent defined in Civ.App 471/64, Menor v. Goldstein, Dec 19(2), p.93, on p. 100 it is stated: “As a legal matter, the remedy mentioned in this provision should be applied, only where it is clear that the manager lent his hand knowingly to management of the company’s business in a deceitful manner. That is, with a purpose to defraud its creditors or creditor of another person or in order to obtain another purpose which contains an element of deceit or fraud” (p.100).


Fisher managed the company with the intention of defrauding both the banks and the Investments Center and to withdraw from them monies through fraud and deception.

31.
The Liquidator also claimed inflated costs. I did no find to enter into the details of this matter since the fraud at the base of establishment of the Company and the activities of Fisher in construction of the project and transfer of the funds from Mentore to back to Comit has been proven.

32.
Fisher and the witness on his behalf Balussi provided an affidavit however they did not appear for questioning, despite the fact that his representative requests to relate to their affidavits claiming that Fisher and Balussi prevented from appearing for cross-examination.


Fisher in his capacity as a litigant chose not to appear at the hearing, even though he was afforded a number of opportunities, due to a fear that he would be arrested for investigation by the police and this certainly cannot be viewed as the justification for his non-appearance and so I related as well in my decision in BSA 5427/01.


Regarding the witness Balussi, whose testimony I allowed even after the end of the hearing of the evidence, claimed that due to the security situation in Israel and the fact that police requested to investigate him as well, he was prevented from appearing.


With respect to this witness as well I note, that the affidavit was submitted to the Court on 14 June, 2001, and on 22 June, 2001, the Court was notified that he would not be able to appear for the hearing. There was no change in the security situation between the date of submission of the affidavit and the date set for his examination. It seems to me that the fear of an investigation by the police entered the picture in connection with this witness and, accordingly, he was prevented from appearing and, therefore, there is no reason to relate to his affidavit as well.


In the other contentions of Fisher’s representative I found no substance.

33.
In conclusion, I order that Fisher pay to the Liquidator the amounts of the loan received from the Bank, totaling U.S.$98.06 million and the sums received from the Investments Center, totaling U.S.$14.5 million, coming to a grand total of U.S.$112,560,000 which, absent the fraudulent representations, he would not have received. In addition, I order that Fisher pay court expenses and attorneys fees, in the amount of NIS 500,000, plus VAT, in light of the magnitude of the fraud, and the vast scope of the evidentiary material This amount shall bear linkage differences and interest from the date of this decision up to the date of actual payment. I hereby confirm the temporary orders given during the interim proceedings in the case.

34.
In this decision I ignored the personal comments of the parties and it would have been a good thing if they would have refrained from these comments.


I cannot end this decision without relating to the testimony of the Liquidator. There is no question that a difficult task was placed on the Liquidator’s doorstep and indeed he spared no effort in order to reach the findings as is manifest in his Review and his Supplemental Review. His conduct in the cross-examination detracts from the tremendous effort he invested in the investigation of this case. The Liquidator often lectured, philosophized, argued with Fisher’s representative, ignored the questions and answered as he saw fit. The witness’ taking lightly all of those who were involved in the case was extreme and annoying, sometimes even bordering on a lack of responsibility where he claimed for example that the Fidimi report was ordered by Fisher, who paid him $400,000 for preparation of this report (p.1011) (where we know the report was not ordered by Fisher). Or when asked whether he was acquainted with Renato Balussi, who is the head of Fidimi team, he answered cynically “a movie actor he sounds like to me” (p.906). Answers such as these, which were presented solely as an example, do not add to the Liquidator’s honor. It is a pity that this behavior of the Liquidator on the witness stand adversely affects the thorough work he performed in the case. Modesty, care and attention to detail would not have hurt the Liquidator in the course of his testimony in the Court and thus would also have shortened his examination.

Given this day, the 4th day of Sivan, 5762 (15 May, 2002) in the absence of the parties.

The Court Secretary shall provide copies to the representatives of the parties.

___________________________

Sarah Dovrat – Judge      
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