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 Urgent and Classified Request (Until Service) for Instructions
The Liquidator is pleased to present to the honorable court a petition under sections 373 and 374 of the Companies Ordinance, Sections 96 (24–39) of the Companies Ordinance and Sections 35–36, 56 of the Torts Ordinance (New Version) wherein the honorable court is requested as follows:

A.
To declare that the Respondents bear personal, unlimited liability for all the debts of the Corporation, estimated at more than U.S.$ 130 million, to force them to return moneys unlawfully taken by them from the Corporation and to impose on them compensatory damages at the discretion of the honorable court;

B.
To require the Respondents to make restitution in respect of the damages of the Corporation and its creditors regarding acts of fraud, violations of fiduciary responsibilities, disclosure and caution and concealment of assets perpetrated by the Respondents and/or at their solicitation and/or with their assistance, with respect to the Corporation and its creditors;

C.
To pierce the artificial corporate veil created by Fisher between him and Respondents Nos. 3–5 and to hold that Respondents Nos. 3–5 are liable for all amounts Fisher is required to pay;

D.
To grant temporary orders to freeze the present position and prevent extraction and concealment of assets by the Respondents, including Mareva orders covering all of the Respondents’ bank accounts and assets, e.g., bank accounts in Switzerland, the Bahamas, the Virgin and British Isles, Bermuda, Luxembourg, the United Kingdom and the Isle of Man, regarding any assets known to belong to the Respondents, e.g., the Villa Pucchi in Florence, Italy, the Villa Daniel in Forte di Marmi, Italy and other assets;

E.
To grant Anton Piller orders against the Formal Respondents mandating them to disclose to Liquidator all the information related to the Respondents and/or companies and assets under their ownership or control;

F.
To instruct the Liquidator to submit requests to appoint receivers for the assets of Dunhill Properties, Marble and Housepower in the countries of their residency;

All as set forth in detail in the end portion of the Request.

The Reasons for the Request are as follows:

The list of the parties involved and/or related to this suit, their descriptions and definitions are attached in Appendix A to this Request. It is recommended to refer to them while reading the Request.

Essence of Request – Concise Recap
1.
As will be proved in the body of this Request and its appendices, the Corporation and a number of international companies, Dunhill Properties and Marble (on the Isle of Man), and Lunidar (in Vaduz Liechtenstein), were all established and/or operated by Fisher with the help of his sister, Adv. Setter, as part of a pre-planned and pre-meditated scheme to defraud the Bank (in Luxembourg), SACE (in Italy) and the Israel Investments Center (as defined in Appendix A of this Request) of tens of millions of dollars.


The matter at hand concerns a fraud which commenced prior to establishment of the Corporation and which continued until the final and definitive collapse of the Corporation on January 8, 1998, upon the appointment of a temporary liquidator at the request of the creditors of the Corporation, who claimed that the Corporation owed them an amount of more than U.S.$ 130 million. These debts have not been repaid by the Corporation.


The illegal acts described below were repeated at least two more times, in a marble and bicycles factory in Malta and in a bicycles factory in Greece; from here we can understand that the case is one of international fraud perpetrated in a systematic and recurring manner.

2.
The main acts of fraud perpetrated, in the case under consideration, are as follows:
2.1.
Surplus financing was obtained by inflating the cost of the construction contract signed between related parties – The Corporation, in its application to obtain credit of U.S.$ 100 million (hereinafter – the “Large Loan”) to finance the construction of four industrials plants in Be’er sheva (hereinafter – the “Project”), presented to the bank and SACE a construction agreement signed with a contractor, Comit, apparently unrelated to the Corporation, for an amount of U.S.$ 112.6 million (hereinafter – the “Construction Agreement”). The Construction Agreement was presented as an “arm’s length” transaction between an entrepreneur and a contractor, unrelated to one another.


Actually, as will be proved below, Fisher was the controlling shareholder and owner of the majority rights, both in Comit and in the Corporation. As a direct result, Fisher signed with his right hand on behalf of Comit and with his left hand, on behalf of the Corporation, on the Construction Agreement. The inflated price of the Construction Agreement, (U.S.$ 112.6 million), which was determined solely by Fisher, is considerably higher than the actual market price, estimated at between U.S.$ 40 – 47 million.
2.2.
Failure of the developers to invest any of their own funds in shareholders’ equity – Representations and commitments were made to the Bank, SACE and the Investments Center that funds would be invested as shareholders’ equity from sources belonging to Katz, who was presented to the creditors as owner of the Corporation (through his ownership of Dunhill Properties), an amount of approximately U.S.$ 17 million in the construction stage and a further amount of roughly U.S.$ 17 million as the working capital required after the construction stage. This investment was, naturally, significant to the creditors, since it represented the sole personal risk taken by the owners in the project. 


Actually, as indicated, among other things, by the Katz affidavit, (the one who was supposed to provide the shareholders’ equity), the promised amounts were not invested in the project from the owners’ own sources. All the amounts apparently recorded in the Corporation’s books as capital investments, are fabricated accounting entries, the actual source thereof being the Large Loan provided by the bank for construction of the project.

2.3.
Fraud relating to the construction – The construction of the project in Be’er Sheva was done without any supervisory body that would protect the interests of the Corporation. The Project’s execution certificate, as well as its final Taking-Over certificate, which declare that the work was performed, examined and accepted, were signed “blindly” by Katz in New York and transmitted to Fisher. Fisher, for his part, presented the certificates to the Bank and to SACE as proof of the work having been performed, for the purpose of receipt of funds out of the Large Loan which was transferred to Comit based on the progress of the work, as well as to release collateral given to the Bank and to SACE to guarantee completion of construction of the project. 


Actually, contrary to the representations, to this very day, the Project has not been completed. There are unfinished buildings and many items of machinery are missing which were to have been installed in the Project based on the representations made to the creditors. Moreover, notwithstanding the fact that in the completion and final Taking-Over certificate of the Project, it was declared, on behalf of the Corporation, that the factories had already reached their production targets while, in truth, the plants manufactured, on average, only a small percentage of the developers’ forecasts which had been represented to the creditors. 

2.4.
Concealing of assets and funds – The surplus financing provided by the Bank (as a result of the inflated price of the Construction Agreement), was extracted from the Corporation and from Comit through the use of related and “friendly” companies which entered into artificial and circular transactions with Comit, at the end of which the funds provided by the Bank and the Investments Center were transferred from the Corporation to Fisher and his associates. 


The process of concealing assets continued even after the construction stage. For example, the Corporation’s rights in an Italian company, Viadana Padana, purchased by the Corporation for millions of dollars, were transferred without consideration to Marble, a company set up for this purpose by Fisher on the Isle of Man. This transaction was voided during the month of January 1999 by a decision of the honorable court in a suit filed by the Liquidator against Marble (BSA 1094/98). 


The honorable court’s conclusion, which speaks for itself, is presented verbatim:


“My conclusion is that the transaction was fraudulently carried out with the intention of concealing the Corporation’s major asset from its creditors, with full knowledge that, at the time of the sale, the Corporation was not capable of repaying its liabilities, with the sale itself not generating any inflow of funds to the Corporation, but rather impairing its position regarding the collaterals, without having any discussion on the matter and without the sale being brought to the attention of the Board of Directors and the General Meeting of the shareholders’ and without fulfilling the terms stipulated in section 96(32) of the Companies Ordinance, there is no valid sale and it is null and void,” (from the verdict, appendix C to the Liquidator’s Review , p. 39). 

3.
In addition to the wide ranging fraud mentioned above, there were other acts of fraud, each of which alone would be sufficient, under ordinary circumstances, for the court to grant the applicant all of the requests included in this Request. However, in view of the scope of the main fraud, these additional acts have become secondary and marginal. For example, fictitious and retroactive resolutions of the Board of Directors were made, and fictitious agreements and documents were signed. Documents appearing to be agreements were pre-dated to years before they were actually signed. Accounting records of the Corporation were falsified regarding the investment of shareholders’ equity, the value of fixed assets, etc. In addition, fictitious management fees were drawn, the accounting records of Dunhill Italy and Comit were falsified regarding an offset agreement which was never signed, false representations were made to other banks which provided “small” loans (a few million dollars) to group companies and the list goes on and on. These acts will be detailed in the body of the Request and its attachments. 


The failed management also brought on poor business results. During the three years of its operations, the Corporation lost a total of approximately U.S.$ 60 million, while its overall revenues for the aforesaid period was only roughly U.S.$ 21 million. These figures speak for themselves, and created a situation wherein the Corporation did not pay its obligations to its creditors, including its failure to pay over amounts of withholding tax and Value Added Tax to the authorities. In respect of these activities, criminal charges have been filed against, among others, the Corporation and Adv. Setter.
4.
The corporate veil of the respondent companies was misused in order to permit perpetration of the frauds described above. The corporate entities were used by Fisher as alternative identities and all acts carried out by them were done in order to serve Fisher’s purposes and not, as the law requires, for the benefit of the entities themselves. Moreover, the financing of the Corporation and Dunhill Properties was extremely thin (in truth zero self-finance), out of all proportion with the scope of their activities.


A direct result of the above is that we are not dealing here with legal and economic entities which are distinct from their owners. Rather, we are dealing with different “hats” worn by Fisher in carrying out his fraud, deceit of creditors and concealment of assets taken by him in an illegal manner. 

5.
In order to freeze the existing position until a decision with respect to this Request is handed down and in order to prevent the Respondents from removing assets and transferring them to an array of new holding companies located in various offshore havens, the honorable court is requested to issue, ex-parte, a temporary restraining order against the Respondents, and Mareva and Anton Pillar orders covering property and documents belonging to the Respondents which are presently in the hands of the Formal Respondents. In this framework, Mareva and Anton Piller orders are requested against the respondent banks instructing the freezing of accounts which contain, to the best of the Liquidator’s knowledge, funds belonging to the Respondents or under their control.


Should the requested temporary orders not be issued, there is a very real and substantial risk that the Respondents which, in the past, have taken steps to remove assets from the Corporation, as was determined in the decision of the honorable court quoted above, will remove the assets which they have accumulated as a result of unlawful activities, outside of the reach of the creditors. It is clear that Fisher, who has used a long chain of companies and bank accounts in various countries throughout the world (including Switzerland, Vaduz, Liechtenstein, Luxembourg, Gibraltar, the British Virgin Islands, the Bahamas, Bermuda, the Isle of Man, the Channel Islands, and others), is well versed and expert in the technique of removing and concealing assets and therefore, there is a good chance that, if he is able, he will remove assets from the reach of the creditors.


In order to continue to track the concealed assets, Anton Piller orders are also requested against the Formal Respondents which, based on information in the hands of the Liquidator’s, constitute additional links in the chain of removing and concealing assets. Receipt of the information from these entities will enable, it is hoped, seizure of the concealed assets and use thereof for payment, albeit only partial, of the enormous debts to the creditors.


The proofs supporting this Request are very solid, including the affidavit of Fisher’s minor partner with respect to the alleged activities, and the fear is great that without the requested temporary orders, including the Anton Pillar orders, the creditors will not be successful in receiving payment of the enormous debts. Therefore, the scales of convenience are tipped in against the Respondents. It appears that the tremendous damage of the creditors can not be weighed against the inconvenience which the Respondents will suffer as a result of the freezing of the situation until a decision is handed down in connection with this urgent Request.

In light of that stated above, it appears that as a matter of law and as a matter of justice, this Request should be granted in order to try to return to the Bank, SACE, the Israel Investments Center, as well as the Corporation’s other creditors at least part of their moneys and, thereby, reduce somewhat the enormous amount of their damages.
We present below an outline of the chapters in which we shall present the details of the petition:
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Background and Description of the Investigation

6.
This petition is being submitted upon completion of the investigation of the events involving the incorporation and the collapse of Dunhill Concern. The investigation was conducted over a year and a half by a team headed by the Liquidator, Zvi Yochman CPA, which included Mr. Dor Kliman, CPA (Isr.), formerly of Swary and Co., and a staff of CPAs and accountants from the offices of Barlev & Co., a firm specializing in investigative audits, and by a legal staff from the law offices of Kalmanson & Co.

7.
The findings contained in the Request are based on a number of sources which complement and support one another, as follows:

7.1.
The petition is based on hundreds of documents which were impounded from the offices of the Corporation, obtained from the Corporation’s CPAs, employees, and its other consultants, from the various tax authorities, the Investments Center, the Bank, the liquidator of Dunhill Italy, from vendors of Comit (who supplied some of the machinery installed in the project), from Italian and other banks and from various other sources. During the investigation, all of the computers found on the premises of the Corporation were electronically scanned, as well as the hard disk of one of Comit’s computers which found its way into the hands of the Liquidator. 

7.2.
In addition, the Request is based on the affidavit of Adv. Alan Katz (hereinafter – the “Katz Affidavit”), Fisher’s minor partner who agreed during his interrogation by the Liquidator and his attorney to provide the Liquidator with all of the material and documents found in his office. As a result, the Liquidator was able to obtain authentic correspondence which were sent by and to the parties involved during the period the alleged fraud was committed as well as correspondence carried out prior to that time. 


In addition to the affidavit, wherein Mr. Katz describes all the facts as known to him, Katz also gave the Liquidator tapes of conversations Katz had with Fisher, including video tapes of those conversations, as noted. In these tapes, Fisher admitted to Katz most of the facts alleged by this petition. After having been convinced that Katz played a relatively small role compared with that of Fisher, having heard the position of the Bank and the Investments Center, the Liquidator reached an arrangement with Mr. Katz which was subsequently approved by the Be’er sheva district court. Under this arrangement, the Liquidator agreed not to file any civil suits against Mr. Katz regarding his part in the affair, on the condition that Mr. Katz cooperates fully with the Liquidator by providing the Liquidator with all the material and information in his possession which relates to the matter at hand and that he make full disclosure to the Liquidator of all facts known to him regarding the relevant events.

7.3. The suit is also based on a Review prepared by the Liquidator (hereinafter – the “Review”) under Regulation 51 of the Companies Regulations (Liquidation) 1997, in which the results and conclusions of the Liquidator’s investigation are summarized. Included in appendices to the Review were, among others, recorded minutes of the interrogation of Respondent No. 1, Fisher, which was carried out in Florence in the presence of his Israeli attorney, Mr. Daniel Azriel, and of the recorded interrogation of Adv. Setter carried out by the Liquidator in Israel. These interrogations were recorded with the knowledge and approval of the subjects of the interrogations.

7.4.
Affidavit of Zvi Itzik, CPA, of the offices of Barlev & Co. (hereinafter – the “Barlev Affidavit”), also attached to this petition. The appointment of the Barlev office as investigator was approved by the honorable court based on the request of the Liquidator, which was submitted shortly after his appointment, in view of the suspicions which were aroused at the outset of the liquidation. At the request of the Liquidator, in his affidavit Mr. Itzik, CPA, focused on the artificial inflation of the project’s construction prices and Mr. Fisher’s main role in controlling and managing the Corporation, as clearly seen from the testimonies of the senior employees and executives of the Corporation who were interrogated by Itzik. 

7.5.
Finally, the Request is based on the affidavit of Mr. Keith Anthony Jones (hereinafter – the “Jones Affidavit”), who served during the relevant period in the capacity of director of Dunhill Properties and Marble, which affidavit was submitted to the court on the Isle of Man on 6 April, 1999 and on the affidavit of the C.E.O. of the Bank, Mr. Oliviero Pesce, which was submitted to the honorable court as part of the request for the liquidation of the Corporation (hereinafter – the “Bank’s Affidavit”). 

Alleged Facts

8.
The entrepreneur (seemingly Katz) and the contractor (Fisher) – related parties
8.1.
During negotiations held with the Bank and with SACE prior to the signing of the Large Loan agreement at the end of 1991, Fisher and Katz presented themselves as unrelated parties! Dunhill Properties, on the one hand, was presented as a company controlled by Katz, the investor and entrepreneur of the project, whereas Comit, on the other hand, was presented as a contracting company, owned and controlled by Fisher. 


Regarding this matter, the court’s attention is directed to the following items:

8.1.1
Paragraphs 10 – 11 of the Katz Affidavit, wherein Katz declared that in all contacts with the Bank and SACE, he was presented as the entrepreneur and the owner of the project, whereas Fisher was presented solely as the owner of Comit, the contractor engaged to carry out the project.

8.1.2
We also call the attention of the honorable court to paragraph 12 of the Bank’s affidavit, in which the C.E.O. of the Bank declared as follows:


“. . .at the time the extension of the loan was being considered by Banco di Napoli the bank had been negotiating with Mr. David Fisher who represented himself to be acting on behalf of Comit SPA on the one hand and with Mr. Alan Katz, who represented himself to be acting on behalf of S. Dunhill on the other hand.


Banco di Napoli was unaware that these two persons at that time had common interests and that at the time of the signature of the Loan Agreement Mr. David Fisher had a financial interest both in S. Dunhill and Comit SPA.”

8.2.
During negotiations held with the Investments Center, beginning in 1991, as part of the Corporation’s application to receive grants from the State of Israel, representations were made to the fact that Katz and his wealthy family were the owners of the Corporation and of Dunhill Properties. On the other hand, Comit was presented as being owned and controlled by Fisher and would serve as an unrelated contractor to carry out the project. 


These matters arise from the following testimonies:

8.2.1
Paragraphs 3 and 4.3.1 of the Liquidator’s Review and its appendices which include documents sent to the Investment Center. A review of these documents (appendices D, E, G, H to the Liquidator’s Review) proves that the Investment Center was presented with written representations to the fact that Katz was the owner and the entrepreneur of the Corporation. Take, for example, the Ben Shachar report which was submitted on behalf of the Corporation to the Investment Center. It stated that: “Dunhill Properties U.K. is an investment company owned by Alan Katz and his family. Mr. Katz, an attorney by profession, serves as the president of the Company... Comit S.P.A., owned by Dr. David Fisher and his family (see Appendix 2), is engaged in supplying and construction of real estate...”

8.2.2
In addition, in Paragraph 52 of the Katz Affidavit, Katz himself declares that in meetings held in his presence with representatives of the Investment Center, he was presented as the owner and entrepreneur of the Project.

8.3
The importance of the identity of the owners to the Investments Center can be learned from the provisions of Israeli law and the language of the written approvals, pursuant to which the grants were given (representative samples of which are attached as Appendix F to the Review). In accordance with the above, the identity of the owners, with no change thereto absent consent of the Investments Center, is an essential condition to provision of the grants. Moreover, as is indicated by the letter of Adv. Setter, dated 14 August, 1995 (Appendix G to the Liquidator’s Review), Adv. Setter as well as Fisher and the Corporation, were well aware of the prohibition of changing the Corporation’s ownership without consent of the Investments Center, and that this constituted an essential condition to the Investments Center.


Also in his recorded conversation with Katz, of 22 December 1998, Fisher admitted that the false representations with respect to identity of the owners of the Corporation and Comit were material to SACE and that the misrepresentations were illegal. In the words of Fisher and Katz (p. 32 Appendix A4 to the Katz Affidavit):

AK:
You say the exporter under the SACE you can’t enter into a contract with yourself.

DF:
Logically, no.

AK:
Why? Is it prohibited under the SACE’s rules?

DF:
No. Not officially as far as I know.

AK:
So what’s the problem? Comit’s the contractor. Why can’t it be the developer? Why is there a conflict of interest? We build buildings all the time where . . .

DF:
[. . .] takes the loan from the bank. 

AK:
. . . the partnership or the owner takes the loan from the bank. Which is what happened here.

DF:
I understand that they [. . .] lies [. . .].

AK:
I don’t car what he says. I want to know why is it a conflict of interest.

DF:
I am not a lawyer, I understood that it could be very, very bad. . . .”

8.4.
Actually, as opposed to the representations, Fisher was the owner of 95% of the ownership and control rights in the Corporation through a string of international companies (Lunidar – Legibus – Dunhill Properties) which were set up in order to hide the identity of the true owners. 


A chart depicting the holdings which was shown to creditors and a chart of the real holdings structure which was presented in the Review  are attached in Appendix B of this Request.


Proof of Fisher’s ownership of the Corporation can be found in the following independent sources: 

8.4.1.
The Katz Affidavit – The matter was expressly stated by Katz, the holder of the other 5%, in paragraphs 40 – 48 of his affidavit. To verify what was said, various documents were attached to his affidavit which prove the above-mentioned holdings structure, including the rights in Lunidar and the trust agreement that was signed with Legibus, the formal owner of Dunhill Properties.

8.4.2.
The Keith Anthony Jones Affidavit – a director of Dunhill Properties, which was submitted to the court on the Isle of Man (Appendix K to the Review). Mr. Jones declared therein that Dunhill Properties was set up under orders from Katz and Fisher, through Lunidar which was owned by them. On p. 223 of the appendices of that affidavit we find the exchange of letters between the attorneys, Stuart Smalley & Co. and Mr. Carlo Scribani Rossi of Arner Consulting S.A. from which can be understood that according to information possessed by Adv. Smalley, Lunidar was set up by Katz and Fisher. 

8.4.3.
The interrogation of the senior employees and executives of the Corporation – A summary of this investigation (the major points of which appear in paragraph 3 of the Barlev Affidavit) reveals that Fisher acted as an owner and controlling interest in the Corporation from its commencement, and that to the best of the understanding of the employees, Fisher was the owner and controlling interest of the Corporation. The executives pointed out that Katz did not show any involvement in what was going on with the Corporation, and in the opinion of the executives that were questioned, he was just a “front man”. 

8.5.
On the other hand, in his last interrogation by the Liquidator (Appendix A of the Review), Fisher denied any connection to either Dunhill Properties or the Corporation, except for an allotment of 4% of the capital of the Corporation to Comit, carried out at the end of 1995. This denial, which is not consistent with the proven reality, teaches us that Fisher was aware of the fraud perpetrated on the creditors regarding the ownership of the Corporation and that he continued making false representations to the Liquidator, thereby violating the law. 

9.
Failure to invest funds from the developer’s own sources in shareholders’ equity in opposition to the representations and undertakings
9.1.
As part of the negotiations which took place prior to the signing of the Large Loan agreement, Fisher and Katz made representations to the Bank to the fact that Katz would invest funds from his own sources in the shareholders’ equity of the Corporation. The investment would be in the amount of about U.S.$ 17 million during the construction stage of the Project and thereafter an additional, bringing the total to a cumulative amount of U.S.$ 34.32 million, which would be needed for working capital once the plants commenced operations. This was explicitly stated by Katz (in Sections 14 – 16 of his affidavit). These undertakings were even reflected in the Large Loan agreement (Appendix C of the Katz Affidavit) and in the letter of commitment signed by Katz on 12 August, 1992 (Appendix D of the Katz Affidavit).


As arises from the Katz Affidavit (ibid., paragraph 15), the Bank made it clear to Katz and Fisher that the investment of the developer’s sources in shareholders’ equity was a material condition, without which the loan would not be forthcoming, since it represents the sole risk that the investor in the project takes upon himself. 


In negotiations held between the Corporation and representatives of the Investments Center, the latter were provided representations and commitments under which an amount of U.S.$ 25 million would be invested in the project from the Katz family’s own sources (30% of the total approved investment which was, at the time, an amount of U.S.$ 83.5 million). 


As can be seen from the language of the approval letters (Appendix F of the Review), the Investment Center made it clear to the Corporation and its executives that the investment in shareholders’ equity was a material condition for the awarding of the grants. 

9.2.
Later on, other representations were made to the bank, SACE and the Investments Center, whereby tens of millions of dollars were invested as shareholders’ equity. In section 4.3.2 of the Review, the Liquidator reviewed written representations that were presented to the Investment Center whereby U.S.$ 11 million had been invested as shareholders’ equity up to December 1993 (Appendix H of the Review) and U.S.$ 20.7 million as of 31 March, 1994 (Appendix E of the Review).

9.3.
Actually, as opposed to the representations and the undertakings, no investment in the Project’s shareholders’ equity was made from the owner’s own sources. The best proof of this can be found repeated a number of times in Katz’s Affidavit. In accordance with the representations made to the creditors, he was the one who was supposed to make the investment. For example, in Section 17 of the Katz Affidavit, he admits that he did not invest one cent in the Project and, to the best of his knowledge, no shareholders’ equity was invested in the Project.


The recording of the conversation held between Fisher and Katz on 22 December, 1998 reveals that Fisher as well did not invest any shareholders’ equity in the Project from his own sources. Moreover, in this conversation, Fisher admitted that neither he nor Katz had the necessary means to make the required investment in the shareholders’ equity of the project. In Fisher’s own words, as recorded and transcribed on page 3 of Appendix A4 of the Katz Affidavit: 

“AK:
But I thought that money was put in before the project began

DF:
Did you have the money to put in?

AK:
Of course not.

DF:
Did I have the money to put in?

AK:
I don’t know.

DF:
(Laughing) If you didn’t and I didn’t…”
9.4.
In his interrogation by the Liquidator (the transcript of which is attached in Appendix A of the Review), Fisher claimed that Katz invested and lost in the Project “a lot of money” from his own sources. This claim, in view of Katz’s emphatic denial and the aforementioned evidence to the contrary, testifies to the falseness of Fisher’s story as presented to the Liquidator. It seems that Fisher continued making false representations to the Liquidator, thereby violating the law. 

10.
Circular transactions
10.1.
How, then, was the Project financed without any shareholders’ equity? The funds transferred by the Bank and the Investments Center to the Corporation considerably exceeded, as we have seen, the amounts actually used to build the project. This extraordinary surplus funding made the need to invest any shareholders’ equity in the project superfluous. Therefore, beyond the positive proof of the failure to invest the shareholders’ equity, it is unreasonable that any investment was actually made. 


Moreover, during the establishment and operation of the Project, Fisher built and operated a complete system of circular and fictitious transactions in order to make the impression of an investment in shareholders’ equity. Found below are a number of examples and proofs of the aforesaid:

10.1.1
Comit entered into agreements with friendly companies like Mentore and Osiride, for the supply of subcontracting services. In truth, as seen in the Katz Affidavit, (Sections 19–21, 54–57) these companies actually served as the mechanism for inflating prices and as an channels for removing money from Comit and the subsequent transfer thereof to Fisher.


Fisher transferred some of the money to Dunhill Properties which transferred them shortly after their receipt, to Comit, seemingly as the shareholders’ equity component required by the Large Loan agreement. A flow chart of the entry and circular routing of the moneys is presented in detail in paragraphs 19 - 21 of the Katz Affidavit.

10.1.2
This conclusion is reinforced by the Barlev Affidavit (Section 5.4) from which we can see that Mentore and Osiride, Comit’s subcontractors, were companies friendly to Fisher. As detailed there, these companies, among other things, purchased equipment and machinery for Comit. However, it seems that, from the investigation of one of the end suppliers of machinery, the negotiations for the purchase of the machinery were conducted directly with Fisher and not with Mentore. In addition, the invoices issued by Mentore and Osiride to Comit were consecutively numbered! In other words, Comit was the sole customer of those two companies. Furthermore, these companies ceased operations after completion of the Project. All of the above shows that these companies were not regular engineering companies, but rather an additional link in the chain of inflation.

10.1.3
In addition, support can be found in the bank statements of Dunhill Properties (attached as Appendix E of the Katz affidavit), which show the funds transferred to Dunhill Properties and then withdrawn and transferred shortly thereafter to Comit.

10.2.
A similar cycle of funding, even more artificial than the one mentioned above, took place through Hantarex and Tridom. As detailed in paragraphs 22 – 31 of the Katz Affidavit, some of the money from the Large Loan was transferred to these companies which were presented, according to the Katz Affidavit, to creditors as other subcontractors of Comit. These companies had no real role in constructing the Project and they only served as conduits to siphon off money from Comit and to defraud some of the creditors. 

10.3.
Another fraudulent act related to a representation of investment of capital is detailed in Sections 80 – 90 of the Katz Affidavit. As described there, an investment agreement was signed among Comit, the Corporation and Dunhill Properties, whereby Comit would invest an amount of U.S.$ 9 million in the capital of the Corporation. Most of this investment was to be made in the form of an assignment of the rights to Comit’s U.S.$ 7.6 million deposit which was deposited in the bank and mortgaged in favor of the bank to guarantee repayment of the Large Loan. This increase of capital was carried out (as mentioned in Section 5.7 of the Review) as a misleading representation according to which the Corporation was in compliance with the conditions of the Investment Center for obtaining the relevant grants. It is noted, at the time the agreement with respect to this investment was signed, the Corporation was already in default on its payments and it was certain that the bank would take possession of the deposit.


Notwithstanding all of the above, the investment was presented to the Bank and the Investments Center as an investment in equity of Dunhill Properties, this being after Fisher decided to endorse the investment to Dunhill Properties, and for this purpose signed a series of fictitious agreements, including the prior agreement (which was dated in 1991 even though it was signed in 1995) and the compensation agreement.


This increase of capital was in reality a fraud perpetrated against the Investments Center and was actually a use of Comit’s bank deposit as an artificial instrument to create additional capital for the Corporation, while at the same time serving as collateral required by the Bank for purposes of guaranteeing the Large Loan. 

11.
Artificial inflation of the cost of the construction agreement in order to obtain surplus financing
11.1.
As stipulated in the Construction Agreement (Appendix B of the Katz Affidavit), the price of constructing the project was set at U.S.$ 112.6 million. This construction price was presented to the creditors, as already mentioned, as a market price arrived at in an arm’s length transaction between two unrelated parties. It is emphasized that, based on this price, the Bank provided the Corporation with the Large Loan in the amount of U.S.$ 98 million.

11.2.
Actually, the amount paid to outsiders for construction of the Project was between U.S.$ 40–47 million, based on following reasons:

11.2.1
As detailed at length (in Sections 4 and 5 of the Barlev Affidavit), the amount approved by the Investments Center’s appraiser as the cost of constructing the Project, upon which the grants were based, was only roughly U.S.$ 44 million.

11.2.2.
A computation of the expenses incurred by Comit in constructing the Project (detailed in Section 4 of the Barlev Affidavit) reveals that according to the original invoices issued by the suppliers, the cost of the machinery installed in the Project was about U.S.$ 23 million. The cost of construction, as per the accounting records of Mentore and Osiride, the companies which constructed the Project’s buildings, as detailed there, totaled U.S.$ 10 million. The additional amounts incurred with respect to other services provided, such as planning, as well as other expenditures made in Israel, are estimated at $ 14 million. From here it can be seen, that the cost of the Project (excluding financing costs) based on the prices of the outsiders suppliers, was a maximum of only U.S.$ 47 million. This cost is the maximum possible cost of the Project.

11.2.3.
The value of the Project in its current condition, as detailed in paragraph 2.6 of the Review, was estimated by two professional independent appraisers to be between U.S.$ 14–22 million.

11.3.
Katz (in Section 54 of his affidavit) confirms that the prices collected by Mentore, one of the aforementioned subcontractors, were inflated. Additional proof of the inflated prices can be found in Fisher’s words, in his conversation with Katz on 22 December, 1998, which was recorded by Katz. Fisher admitted that Mentore’s prices were inflated and that the surplus amounts were returned to him subsequently by Lally, the then C.E.O. of Mentore (pp. 37–38 of Appendix A4 of the Katz Affidavit). We can see from Fisher’s admission that the price of the construction agreement was outlandishly inflated. We can also see from his admission that the inflating mechanism was directed and planned by Fisher and was geared to extract moneys from the Corporation and Comit to companies hidden from the creditors and from there to the hands of Fisher and his associates.

12.
Misrepresentations regarding the economic feasibility of the project
12.1.
In the representations made to the Bank and the Investments Center, the Project was presented as extremely profitable and economically feasible. In Section 4.3.3 of the Review , the representations made to the Investments Center, as noted, are summarized. Moreover, the Investments Center was given a commitment by the Corporation to maintain minimum levels of production, marketing and export of more than U.S.$ 100 million a year.

12.2
Actually (as detailed in paragraph 4.5.3 of the Review ), the Corporation succeeded in manufacturing and marketing only a small percentage, totaling an average of 6.4% of the forecast. This unreasonable gap shows that the representations from the outset were totally unfounded and, therefore, fraudulent.

13.
Fraud during construction – fictitious confirmations of completion of various stages of the work
13.1
As detailed in the loan agreement and in the Katz Affidavit, release of the funds of the Large Loan was to be based on completion of various stages of construction. Under the Large Loan agreement, Comit was to submit an invoice to the Corporation in respect of work performed or equipment acquired. The Corporation was supposed to check the performance of the work or the acquisition and then confirm to the Bank that the work or the acquisition was actually executed to the satisfaction of the Corporation. Upon approval of the Corporation and fulfillment of other conditions, the Bank released to Comit 85% of the amount of the approved invoice. These facts were detailed in the Large Loan agreement (Appendix C of the Katz Affidavit) as well as in Section 19 of the Katz Affidavit.

13.2.
Actually (as described in Sections 32 and 33 of the Katz Affidavit), no examination was made on behalf of the Corporation of the invoices submitted by Comit to the Corporation. Katz testified in his affidavit that the confirmations (of construction) sent by Fisher, were signed without being checked by Katz and that, to the best of his knowledge, no professional person carried out any examinations on behalf of the Corporation. 


As detailed in Section 7.2 of the Barlev Affidavit, no evidence was found among the papers of the Corporation that would indicate the existence of any supervisory body on behalf of the Corporation, nor was there a record of any payment made to such body in the Corporation’s accounting records. This being despite the fact that we are dealing with a project costing tens of millions of dollars! (apparently approximately $112 million).


Fisher, in his interrogation by the Liquidator on 16 March, 1999 (the transcript of which was attached as Appendix A of the Liquidator’s Review), was not able to mention the name of any supervisory person or entity. 

13.3.
From the above, we can see that no examination of the performance of work or of invoices was made on behalf of the Corporation and that the representations made by Fisher and the Corporation to the Bank and to SACE regarding the progress of the Project and approval of invoices by the Corporation were false. It is noted that based on these representations, the Bank gradually released the funds of the Large Loan to Comit.


As a parenthetical statement, it is pointed out, that the above shows once again that the parties attributed very little importance to the price quoted for the construction of the Project which was totally fictitious and arbitrary (see Section 7, above).

14.
Fraud during final stage of construction – confirmation of completion of project
14.1.
As noted in the Liquidator’s Review, to secure completion of the Project, Comit (the contractor constructing the Project) deposited bank performance guarantees with SACE. These guarantees were provided by the Bank against a deposit made in a total amount of U.S.$ 11.2 million. Release of the guarantees and the deposit were to be effected upon completion of the construction and compliance with production quotas.

14.2.
On 21 April, 1995, a completion certificate and project acceptance was signed (hereinafter – “Taking-Over Certificate”). According to this certificate, (attached as Appendix N to the Katz Affidavit), signed by Katz, the work was supposedly totally completed and the plants were transferred to the Corporation after having complied with all the requirements and to the total satisfaction of the Corporation. And to quote the Takin-Over Certificate:


“We hereby certify that the works and the services for the S. Dunhill Industrial Park in Beer-Sheva (Israel) have been completed in accordance with the contract and have passed the test on completion to our complete satisfaction and subsequently accepted by us with no recourse.”

14.3.
Actually (as arises from Section 8 of the Barlev Affidavit), no examination of any kind was found, nor was any report regarding the operations and performance of the plants made by anybody on behalf of the Corporation. In addition, no examination was found to have been made regarding the propriety or the scope of the operations of the plants. Furthermore, in Section 35 of his affidavit, Katz admitted that no such examination was made by him or on his behalf.


These facts are even more important in view of the fact that the construction agreement is a turn key project.

14.4.
As mentioned, the Taking-Over Certificate was signed even though many things were missing or faulty and the Project was not really completed. In fact, to this date it has still not been completed. These faults and deficiencies (detailed in Section 8.3 of the Barlev Affidavit) include a building of 2,700 square meters which is in the frame stage (designated to house the Corporation’s management), 3 granite block caters, 2 marble caters, 12 production presses in the gypsum plant and tens of cars and trucks which are missing.

14.5.
Notwithstanding the existence of faults and missing items, as noted above, no adjustment was made to the price of construction, and the invoices issued by Comit to the Corporation total not less than the amount of the original agreement, of U.S.$ 112.6 million. It is pointed out, that in his interrogation by the Liquidator, Fisher claimed that on the date the Taking-Over Certificate was signed, the Project was “fantastic” and that it met all the production goals which were set for it. This fact cannot be reconciled with the actual production and marketing data which (as mentioned in Section 12.2 above and in Section 4.5.3 in the Review) stood at small percentages of the forecasted amounts. In addition, this fact cannot be reconciled with the compensation agreement seemingly signed at a later date between Comit and Dunhill Properties, for the payment of U.S.$ 9 million as compensation for failure of the Project to meet production and profitability goals. It should be stressed that the Corporation itself received no compensation from Comit for failure to meet production goals.


It is noted that the contradiction between Fisher’s good “feeling” and the actual operating results has not yet been explained by Fisher, notwithstanding his promise to the Liquidator to do so.

14.6
During the July 1995, based on the signed Taking-Over Certificate presented by Fisher to the Bank and SACE, the U.S.$ 11.26 million deposit was released to Comit.

15.
Concealment of assets

The surplus financing which was provided to the Corporation was extracted therefrom, through inflation of the price of the construction contract and use of related subcontractors, as well as by other methods, some of which will be described in this Section:

15.1
Viadana Padana

During February 1995, the Corporation purchased for about U.S.$ 13 million 80% of the rights in Viadana Padana, an Italian company which indirectly held rights in 80% of the Carrara marble quarries. During 1996, the holdings of the Corporation in Viadana Padana were transferred without consideration to Marble, a company registered on the Isle of Man, owned and controlled by Fisher. The Liquidator petitioned the Be’er sheva district court to void the sale since, in all actuality, it was a fraudulent transaction carried out to conceal assets.


On 19 January, 1999, a verdict was handed down in the Liquidator’s suit against Marble. In the verdict, which voided the transfer of the shares from the Corporation to Marble, the honorable court decided that the transaction was carried out without any consideration being transferred to the Corporation, that the goal of the transaction was to conceal assets, an act which impaired the Corporation’s economic position, and that Fisher compromised his fiduciary responsibility as a director toward the Corporation.


In addition to the conclusion of the honorable court quoted in the introductory remarks, we present below a summary of its decision relating to Fisher and his behavior (pp. 37–39 of the verdict):


“6. Fisher acted in a manner which compromised the fiduciary responsibility of a director of the Corporation, had a conflict of interests when he preferred the interests of Marble over those of the Corporation and exploited a business opportunity in order to obtain benefits for Marble instead of selling the shares, if at all, to the highest bidder ... Fisher acted in breach of trust when he preferred Marble’s interests over those of the Corporation...”


In the meantime, additional evidence supporting the honorable court’s decision, if at all necessary, has accumulated:

15.1.1
As can be seen from the Katz Affidavit (ibid., Sections 60–79), Fisher tried to conceal the Corporation’s holdings in Viadana Padana to Marble, a company controlled by Fisher. Copies of the internal correspondence between Adv. Mahr of Stuart Smalley & Co. (attached as Appendices HH1 and HH2 to the Katz Affidavit) expressly reveal the intention to conceal the asset. Adv. Mahr in this correspondence commented about planning a certain plan of action and stated that in his opinion:


“... I would have thought that by using DF would be a ‘bit too close to home’ as we say.”
15.1.2
This matter was supported and reinforced as of late in Katz’s conversation with Carlo Scribani Rossi, Fisher’s advisor, on 20 May, 1999, recorded by Katz and the transcript of which is attached as Appendix OO2 to the Katz Affidavit. In this conversation, Rossi explains that the transaction was executed to remove the asset from the Corporation.

15.1.3
These items gain additional strength from the affidavit of Keith Anthony Jones, the Isle of Man director of Marble, which affidavit was submitted to the court on the Isle of Man.


It is noted, that Marble has appealed the decision to the Supreme Court, however, a date has not yet been set for the hearing of the appeal.

15.2
Inflation of inter-group charges and the fictitious offset agreement

As seen from paragraph 5.4 of the Review, the Corporation bore the payments to some of Comit’s subcontractors in Israel, charging Comit’s account in respect of these payments. In this manner, Comit built up a debt to the Corporation in an amount of U.S.$ 7 million. This debt was confirmed by Comit’s bookkeeping department.


Concurrently, the Corporation built up a debt to Dunhill Italy stemming from charges in respect of management services rendered in Italy and in respect of purchases of equipment and raw materials for the Corporation. It should be noted, that the Israeli managers of the Corporation believed that the amount of the debt in relation to the services and products received was unreasonable and, as a result, refused to confirm to the accountants of Dunhill Italy the balance of the debt as claimed by Dunhill Italy. This is all detailed in Sections 5.4.2 – 5.4.3 of the Review.


As detailed in Section 5.4.5 of the Review, it can be seen from the 1996 financial statements of Comit and Dunhill Italy that an additional inter-company debt was generated between these two related companies. It is also stated there that a three-way offset agreement was made, on the basis of which the debt of Comit to the Corporation and the debt of the Corporation to Dunhill Italy were seemingly offset in the accounting records of the respective companies. Fisher signed the financial statements of the two companies in his capacity as C.E.O. of the companies. Notwithstanding the above, no mention of this offset agreement is made in the financial statements of the Corporation.


In his meetings with the Liquidator, Mr. Massimo Scarafuggi, the liquidator of Dunhill Italy, told the Liquidator that notwithstanding the fact that the financial statements of Dunhill Italy state that a three-way offset agreement was signed, no such agreement was found in the offices of Dunhill Italy. Moreover, in his interrogation by Mr. Scarafuggi, Fisher promised to transmit a copy of the three-way offset agreement to Mr. Scarafuggi, but, to date, no such agreement has been presented to Mr. Scarafuggi. Mr. Scarafuggi’s conclusion is that the offset agreement was never signed. Therefore, he submitted on behalf of Dunhill Italy a demand for payment of debt to the Liquidator in an amount of U.S.$ 8 million which includes the debt of the Corporation to Dunhill Italy which was recorded in the accounting records of Dunhill Italy prior to the implementation of the offset agreement.


Moreover, a preliminary draft of the offset agreement was found in the offices of the Corporation, but significant details were missing, as stated, and the date thereon was 31 December, 1996, however the transmittal date of this incomplete agreement, based on the fax transmission confirmation attached thereto, is 10 March, 1997. This date was subsequent to the date on which the agreement was allegedly signed, as reported in the financial statements of Comit and Dunhill Italy. It appears that the draft testifies to the fact that at the date alleged by these financial statements, not only was there no signed agreement between the parties, there was not even a final draft of such an agreement.


It would appear that the offset agreement, like the inflating of the charges of the Corporation in respect of Dunhill Italy, and the debt of Dunhill Italy to Comit, were “created” by Fisher and/or upon his instructions in order to allow Comit to avoid paying its U.S.$ 7 million debt to the Corporation.


The Liquidator filed suit against Comit which, as mentioned, is presently in voluntary liquidation initiated by Fisher, to recover the aforesaid U.S.$ 7 million. This suit is currently under examination in Italy.

16.
Fictitious agreements and misleading documents

As is indicated by Sections 22–31, 54–59, 60–79 and 91–92 to the Katz Affidavit, a number of fictitious agreements were signed in the name of and on behalf of Dunhill Properties, the Corporation and Marble, which were intended to create misleading impressions before the creditors and third parties. This was the case in connection with a series of agreements involving Tridom and Hantarex, which were designed to defraud SACE, as well as with respect to the subcontractor agreements with Mentore, the acquisition and sale agreements for the dry quarry La Rocca, the agreements covering transfer of the Corporation’s holdings in Viadana Padana and the agreement regarding endorsement of the rights in the deposits which, as noted, was signed in 1995 but, at the request of Fisher, was back-dated to 1991. Each of the individual aforementioned transactions constitutes, by itself, a deceptive and fraudulent act vis-a-vis the creditors, which shrinks in importance when viewed against the scope of the larger fraud already described above.

17.
Material faults in the actions of the directors and the board of directors
17.1
As detailed in chapter 7 of the Review, the Corporation’s Board of Directors, as an organ, did not act according to law. Matters of importance to the Corporation were not presented to the Board for resolution in an orderly fashion (see the matter of the sale of the holdings in Viadana Padana) and in actuality, Adv. Setter prepared documents which were made to look like protocols of meetings of the Board of Directors and according to which all of the directors were seemingly present at the meetings, even though no meetings were held nor were any directors present. Please note that in view of the way the Board was conducted, none of the directors (other than those connected to Fisher) continued to serve on the Board for very long.

17.2
In his interrogation by representatives of the Liquidator, Avi Margalit, the Corporation’s general manager during 1996 explained, that regarding meetings of the Board of Directors, “Adv. Setter generated fictitious documents, such as retroactive directors’ meetings, transactions executed and then changed them”.


Amichai Hassid, chief financial officer of the Corporation between October 1995 and November 1996, declared during his questioning by representatives of the Liquidator, that during his entire term, the Board of Directors of Dunhill did not convene even once and that Setter would, as a matter of course, have executives sign minutes of fictitious Board meetings.


Professor Haim Ben Shachar, who served as a director of Dunhill from 1 June, 1995 to 3 June, 1996, said that he was present at one meeting of the Board during his entire term at the Corporation. Nonetheless, minutes of Board meetings held, or so it appears, indicate that during Professor Ben Shachar’s candidacy, additional meetings “were held” at which he was in attendance.


It is noted, that on a number of the dates on which, according to the minutes, meetings were held in the presence of Ben Shachar, he was attending to other matters abroad. . .

17.3.
As indicated by Section 49 of the Katz Affidavit, where Katz’s signature appears on most of the minutes of meetings of the Board in his position as chairman, no organized meetings of the Board were held and, if any had been held, no other directors were present, notwithstanding that the minutes testified to the fact that all directors seemingly attended. It is pointed out, that Katz signed most of the protocols while being in the United States.

17.4.
In her interrogation by the Liquidator (pp. 50–64 of the interrogation of 6 July, 1998), Adv. Setter admitted, in all actuality, to irregularities in meetings of the Board of Directors, in that the minutes did not reflect, in some instances, what actually occurred. Adv. Setter considered the minutes to be a mere formality. We present below selected excerpts from these pages:

“Mr. Yochman:
Were you ever together at a meeting with Hirshenberg and Katz? was Viadana Padana presented to the three of you?...

Adv. Setter:
The three of us in the same room together, I don't remember any such thing.


. . .

Adv. Setter:
No, if there is a technical defect here of presence via telephone or fax, and not physical, this is possible. I admit, if you are looking for my admission, that I neglected mere formal aspects, those which appeared to me to lack any material significance, it is possible. . . “


In addition, it can be seen from the interrogation of Adv. Setter from 6 July, 1998 (ibid. p. 15 of the interrogation) and from the Katz Affidavit (Section 49) that the Board Of Directors of the Corporation at the time of the signing of the agreement, such Board being comprised of Katz, Adv. Setter and Yehiel Hirshberg, did not conduct any examinations regarding the cost of the project or its economic feasibility. In her above-mentioned interrogation, Adv. Setter claimed that she saw the agreement only a number of months after it was signed. Moreover, no examination was conducted regarding the significance of the agreement to the Corporation, regarding the Corporation’s ability to repay the Large Loan or regarding any alternative means of financing.

In her interrogation before the Liquidator on 6 July, 1998, Adv. Setter claimed that also with respect to the Large Loan agreement, she became aware thereof only a number of months after it had been signed.

17.5
In summary, the picture portrayed here is quite clear. The Board of Directors did not act as an autonomous body which made decisions based on informed choices. Members of the Board, aside from Katz, Adv. Setter and Fisher, were not notified of meetings of the Board or its decisions. The Board, as far as Adv. Setter was concerned, was a mere technical, procedural body, totally void of any significance. Minutes of the meetings which, as described above, never took place, were cosmetic in nature and were meant to serve Fisher’s purposes without taking into consideration the good of the Company.

Legal claims
18.
The Liquidator will claim that the facts as having been presented sustain the following causes of action against the Respondents, as detailed below:

18.1
Fraudulently conduct of a business, as defined in Section 373 of the Ordinance. This Section provides as follows: 


“373. Fraudulently conduct of a business [234]
(a)
Should it become clear during the liquidation of a company that its business was conducted with the intention of defrauding its creditors or the creditors of another or any fraudulent purpose, the court is entitled, at the request of the Official Receiver or the liquidator of the company or any creditor of or participant in the company, and should it see fit to do so, to declare that every director of the company who knowingly took part in managing the company, shall bear personal and unlimited liability for the debts of the company, in whole or in part, as the court shall instruct. For the purpose of this paragraph, “director” – either current or past, includes anyone whose directives or instructions the directors were accustomed to follow.”


It is clear, that the facts as alleged, from which it can be seen that the Respondents perpetrated acts of fraud, planned in advance, in the astronomical amount of tens of millions of dollars, against the creditors of the Corporation, bring the respondents under the terms of this Section.


The Liquidator will claim that Dunhill Properties, Marble and Lunidar all fall within the ambit of this Section, as “anyone whose directives or instructions the directors were accustomed to follow” and/or because they are in fact an alternate identity of Fisher who served as a director of the Corporation.


The court will be asked to pierce the corporate veil and to attribute to Dunhill Properties and to Lunidar the liability attributed to their controlling interest in respect of the acts of fraud perpetrated by them and/or with their agreement and/or with their active assistance.

18.2
Paragraph 374 of the Ordinance which provides that:

“374. Illegal acts discovered during liquidation [226]


Should it become clear during liquidation of the company that a person who participated in its initiation or incorporation or who was or is an executive of the company or a receiver, liquidator or temporary liquidator of the company, misused money or another asset of the company, or retained them in his possession, or became indebted or liable for them, or did something improper or illegal in respect of negotiations regarding the company, the court is entitled, at the request of the Official Receiver or the liquidator of the company or any creditor or participant, to investigate the behavior of that person and to force him to return the money or the asset or part of them, plus interest at a rate to be determined by the court, or to force him to pay money to the company as the court sees fit as compensation for his acts. It makes no difference whether or not the perpetrator will later face criminal charges in respect of those same acts.”


It would seem that there is no doubt that the alleged facts satisfy the terms of Section 374. It is clear, that the respondents made improper use of the funds and assets of the Corporation and that they perpetrated improper and illegal acts in connection with negotiations carried out in connection with the Corporation. Dunhill Properties, Marble and Lunidar are liable for their share in the incorporation and development of the Corporation and/or their being, as already mentioned, Fisher’s hidden identity.

18.3
The Liquidator will claim that the facts as detailed above are adequate to sustain a cause of action against the Respondents in respect of a breach of the fiduciary responsibility and care required by directors and related parties as provided in paragraphs 96 (25), (26) and (27) of the Ordinance.


The Liquidator will claim that the majority of the alleged facts, the most outstanding of which are the signing of a construction agreement at an outlandish price with a related company and the transfer of the holdings of the Corporation in Viadana Padana to Marble, without consideration, are obvious conflicts of interest, perpetrated by taking advantage of the Corporation, by taking advantage of the Corporation’s business opportunities and by preferring the Respondents’ own interests over those of the Corporation. Regarding Viadana Padana, a decision was already handed down by the appropriate court which determined that Fisher violated his responsibilities to the Corporation. This decision constitutes an act of the court between the parties and can no longer be contested by Marble and Fisher. It is noted that these acts which were perpetrated against the best interests of the Corporation, in actuality, brought the Corporation to a state of default.
18.4
The Liquidator will claim that the Respondents’ breach of trust as shown above, is adequate to grant the Corporation the remedies under paragraph 96(37)(a) of the Companies Ordinance that provides as follows:

“(a)
The laws applicable to breach of contract will apply to an executive’s breach of his fiduciary responsibility, with the necessary changes.

(b)
Without derogating from the generality of subsection (a) above, the law views an executive having breached his fiduciary responsibility as being in breach of contract with the company.”

The meaning of the above is that the Respondents’ breach of trust is considered as a breach of contract, such that the Corporation is entitled to the remedies available for breach of contract and, as a result, for all damages caused to the Corporation deriving from such breach. This damage is in actuality the excess of approximately U.S.$ 58 million of the price of the construction agreement in excess of the actual cost invested in the construction, plus an amount of U.S.$ 16 million with respect to removal of the Corporation’s holdings in Viadana Padana.

18.5.
The Liquidator will claim that the facts as described above are adequate to sustain a cause of action against the Respondents of this Request in respect of an executive’s responsibility to exert caution and to act in expert fashion, responsibilities which are recorded in Section 96(25) of the Companies Ordinance.

“96(25). Duty of Care

“(a)
An executive is required to act with care in respect of the company, as mentioned in Sections 35 and 36 of the Torts Ordinance.

(b)
The contents of subsection (a) above do not mean that the executive is not required to act with care in respect of other persons.”
18.6.
The statutory standards by which breach of responsibility to act with care are measured are those detailed in Section 96(26) of the Ordinance, quoted as follows:

“96(26). Means of caution and level of expertise

An executive shall act based on a level of expertise that a reasonable executive would act on, in the same situation and under the same circumstances, including taking into consideration the circumstances of the matter, using reasonable means to obtain information regarding the economic feasibility of the transaction brought to him for approval or of an action being carried out as part of his job, and to obtain any other information which has importance to the matter at hand.”


As noted above, no discussions were held or examinations carried out by the directors of the Corporation prior to its carrying out material transactions, e.g., the signing of the construction agreement, the Large Loan agreement, the sale of the holdings in Viadana Padana to Marble, etc. Regarding Viadana Padana, a decision was already handed down by the appropriate court which determined that Fisher violated his responsibilities to the Corporation. This decision constitutes an act of the court between the parties and can no longer be contested by Marble and Fisher.

18.7.
Under Section 96(29)(a) of the Companies Ordinance, the Respondents were required to disclose their personal interest in any transaction between the Corporation or its representatives and any other party. This disclosure requirement is distinct from the requirements of trust and care which embrace the respondents, as above.


As detailed at length above, the Respondents were in breach of this responsibility in respect of the Corporation when they did not disclose their personal interests in all of the transactions carried out in respect of establishment of the Corporation and management of its activities up to its liquidation, including entering into the establishment agreement and making of commitments with the lending banks, the Investments Center and all the other current creditors of the Corporation.


The Liquidator will claim that the Respondents violated the disclosure requirement under law, within the meaning of such a breach in Section 96(30) of the Ordinance.

18.8.
The Liquidator will claim that the acts of the Respondents as detailed above represent acts of fraud within the meaning thereof in Section 56 of the Torts Ordinance (New Version) (hereinafter – the “Torts Ordinance”). It is clear that the alleged facts show that the Respondents committed acts of fraud toward the Corporation and its creditors.

18.9.
The Liquidator will claim that the acts of the Respondents as detailed above represent, at the very minimum, are acts of negligence as defined in Sections 35 and 36 of the Torts Ordinance.

18.10.In addition to the above and without derogating from anything previously stated in a concise manner, the Liquidator will claim that the Respondents should be viewed as malfeasants together and/or conspirators and/or accomplices and/or consultants as defined in the Torts Ordinance and, as a result, the Respondents are jointly and severally liable to the Corporation in respect of the above-mentioned malfeasance.

19.
The Liquidator will further claim that the corporate veil must be pierced and Respondents 3–5 must be viewed as Fisher’s alternate identity. The law recognizes three causes for allowing the court to pierce the corporate veil and canceling the separate legal entity defense for those trying to hide behind the corporate veil. These causes are: a) misuse of the corporate veil to defraud creditors, b) thin capitalization, i.e., shareholders’ equity at a rate which is disproportionate to the risks taken by the entity, and c) operation of a cluster of companies in which the member companies do not act out of their own best interests (as required by law) but rather out of the best interests of a sole controlling party. It would seem that in the matter at hand, all three causes exist:

19.1.
Fraud by misuse of the corporate veil – The incorporation of the Corporation and the respondent entities, the false representation of the relationship among the Corporation, Dunhill Properties and Comit, and the array of agreements made among them were intended from the outset and executed to hide Fisher’s control over all of the respondent entities, to defraud and cheat the Bank, SACE and the Investments Center and to defraud them of tens of millions of dollars.

19.2.
Thin capitalization – The Corporation was operated without any investment in shareholders’ equity, something which is not only a level of finance significantly lower than what should have been for the Corporation’s volume of operations, but also stands in opposition to all the representations and commitments made to the Bank and the Investments Center. It is emphasized, that according to these representations, Dunhill Properties undertook to invest the amount of U.S.$ 34 million from Katz’s own sources in the shareholders’ equity of the Corporation. In truth, as a result of the Liquidator’s investigation, it became patently clear that no shareholders’ equity at all was invested in the Corporation from the sources of the supposed owners or those actually in control. All funds “invested” were those of the loans granted to the Corporation by the Bank or fund received from the Investment Center.
19.3.
Cluster of dependent companies – We are dealing with a group of companies, some of them economically worthless holding companies, registered in anonymous islands, which acted as a single unit, by combining their assets, taking orders from a single interested party. In other words, in actuality, the Respondents did not act as independent economic entities in order to maximize their profits. Rather they acted as the “alter ego” and a “mask” to cover the face of the person who controlled and orchestrated their activities. What we really have here is a single economic legal entity only.

The Liquidator will claim that based on all of the above, the corporate veil of the respondent companies should be pierced and they should all be related to as the one true entity which was behind them and who operated them to advance his improper goals, i.e., as Fisher. For these reasons, the Liquidator will claim that the assets of all of the entities should be viewed as Fisher’s assets and that the court should place responsibility for the entities which he used for his acts of fraud and concealment on Fisher himself.
Requested Relief
20.
In accordance with all of the facts detailed at length in the Review and in the enclosed affidavits and under the causes of action listed above, the honorable court is requested as follows:

20.1.
To declare that the directors Fisher and Adv. Setter as well as the respondent companies should bear personal and unlimited liability, jointly and severally, for the debts of the Corporation.

20.2.
To stipulate that the total amount of the debts of the Corporation, for which the personal and unlimited liability of the Respondents applies is, as of the date the suit was filed, U.S.$ 130 million.

20.3.
To require the Respondents, jointly and separately, to pay the Corporation the amount which shall be stipulated in paragraph 20.2 above.

20.4.
To require the Respondents to pay monetary compensation for their actions, to be determined at the discretion of the court, under the discretion granted to the court by Section 374 of the Companies Ordinance.

20.5.
Alternatively, to require the Respondents to pay, jointly and severally, an amount of U.S.$ 119 million as compensation for the malfeasance, fraud and negligence perpetrated against the Corporation and its creditors. This is the amount which was paid by the creditors, plus agreed upon interest, based solely on the misrepresentations made to them, less the value of the Corporation’s tangible assets.

20.6.
Alternatively, to require the Respondents to pay, jointly and severally, an amount of U.S.$ 57.7 million to the Corporation as compensation for breach of trust, disclosure and care duties to the Corporation. This is the amount of the excess cost of the Construction Agreement which was made possible by means of breach of the aforementioned obligations by the Respondents.

Requested Temporary Relief
21.
The mass of evidence detailed above which includes tens of documents that prove the claims of the action, the affidavit of the person who was an insider to the events that took place, the Review of the Liquidator which includes the results and conclusions of his investigation, as well as the Barlev Affidavit, all meet, without a doubt, the burden of proof required for the claim in order for the honorable court grant temporary relief. It is emphasized, that regarding Marble and Fisher, the court has already had its say and has determined that they perpetrated acts of concealment of assets, breach of trust, lack of due care and disclosure.


The extent of the necessity and urgency of the temporary orders, which are required to freeze the current situation, cannot be disputed. It is clear, that the Respondents, who have already taken steps in the past to extract assets from the Corporation as has already been determined by the appropriate court in the matter of Marble (BSA 1094/98), will not hesitate to take additional steps to conceal their assets from the creditors. Moreover, the mechanism used to conceal assets which was set by the Respondents and which include a web of offshore companies on the Isle of Man, Vaduz, Liechtenstein, the British Virgin Islands and Gibraltar, shows that the Respondents are experts in these matters. As a result, there exists a real danger that should temporary relief not be granted, the Liquidator and the creditors of the Corporation will find themselves, after the honorable court’s verdict, without any sources from which to recover the debt.


Based on all of the above-mentioned reasons, we believe that the balance of equities is clearly inclined in favor of the Corporation and its creditors. The inability of the Corporation and the creditors to recover their enormous losses, amounting to tens of millions of dollars, should the Request be rejected, is not comparable to the inconvenience that will be caused to the Respondents as a result of freezing the existing situation until a final decision is handed down in this matter, should the Request be sustained.


Based on all of the above, the court is requested as follows:

21.1.
To forbid the Respondents and/or any of them and/or anyone acting in their names or on their behalf, including directors therein, controlling shareholders thereof under trust agreements and trustees on their behalf, from carrying out any transaction or any other act, including mortgaging or pledging any of the Respondents’ assets and including real estate, rights, shares, participation rights and any other rights in entities.

21.2.
To require the Respondents and/or any of them and/or anyone acting in their names or on their behalf, including directors therein, controlling shareholders thereof under trust agreements and trustees on their behalf, to provide the Liquidator or his delegates any information they possess regarding any of the Respondents’ assets or assets managed by the Respondents in trust.

21.3.
To instruct the Liquidator to file requests abroad to appoint receivers for all the Respondents’ moneys and assets, including the holdings of Marble in Viadana Padana and the holdings of Dunhill Properties in Immobiliare Villa Pucchi S.R.L. and the holdings of Housepower in Immobiliare Villa Daniel S.R.L.

21.4.
To issue attachment orders with respect to all moneys and assets of the Respondents as well as all moneys and assets under the control of the Respondents in Israel in the following banks:
21.4.1
In Bank Hapoalim Ltd., including, but not limited to, accounts 282112 in Branch 567, 477474 in Branch 681 and 455799 in Branch 681.

21.4.2
In Bank Otzar Hahayal Ltd., including, but not limited to, accounts 0229571, 137147, 137141, 123758, 120562, 109895, 090116, 090124 in Branch 368.

21.4.3
In Bank Leumi Le’Israel Ltd., including, but not limited to, accounts 1650016 in Branch 625 and 550002 in Branch 870.

21.5
To issue an attachment order on the apartment located on Block 6213, Parcel 1396, Sub-parcel 173, registered in the name of Hilper Meir and which, as is indicated by the Liquidator’s Review, is actually owned by Fisher through trustees.

21.6.
To issue Mareva orders against the Formal Respondents as follows:

21.6.1.
Mareva order forbidding Messrs. Keith Anthony Jones and Moira Jones and/or any director that replaces them in Marble and Dunhill Properties from carrying out any action or disposition of assets of any of the Respondents or any assets over which any of the Respondents exert control, either directly or indirectly.

21.6.2.
Mareva order forbidding the Attorneys Stuart Smalley & Co. or anyone acting on their behalf or on their instructions from carrying out any action or disposition of assets of any of the Respondents or any assets over which any of the Respondents exert control, either directly or indirectly.

21.6.3.
Mareva order forbidding Mr. Carlo Scribani Rossi of Arner Consulting S.A. and/or anyone acting on their (his) behalf from carrying out any action or disposition of assets of any of the Respondents or any assets over which any of the Respondents exert control, either directly or indirectly.

21.6.4.
Mareva order forbidding Dr. Peter Sprenger of Administral Anstalt or anyone acting on their (his) behalf from carrying out any action or disposition of assets of any of the Respondents or any assets over which any of the Respondents exert control, either directly or indirectly.

21.6.5.
Mareva order forbidding HSBC Guyerzeller Bank AG from carrying out any transactions in the accounts of the Respondents or any accounts with respect to which the Respondents have signature authority, including in connection with the Pinewood and Hollywood accounts.

21.6.6
Mareva order forbidding Banque de Depots S.A. from carrying out any transactions in the accounts of the Respondents or any accounts with respect to which the Respondents have signature authority, including in connection with account no. 8911156–180–0 in the name of Betrix Limited.

21.6.7
Mareva order forbidding Finter Bank and Trust (Bahamas) Ltd. from carrying out any transactions in the accounts of the Respondents or any accounts with respect to which the Respondents have signature authority, including in connection with accounts of Farway Holdings Ltd.

21.6.8
Mareva order forbidding Bermuda Commercial Bank Ltd. from carrying out any transactions in the accounts of the Respondents or any accounts with respect to which the Respondents have signature authority, including in connection with accounts in the name of Fisher and his wife Claudia Shnaider – account no. 402602 001 and account no. 06809/008586.

21.6.9
Mareva order forbidding Bank Frerier Lullin Luxembourg S.A. from carrying out any transactions in the accounts of the Respondents or any accounts with respect to which the Respondents have signature authority, including in connection with accounts nos. 102112 and 102113.

21.6.10
Mareva order forbidding Banca Arner S.A. from carrying out any transactions in the accounts of the Respondents or any accounts with respect to which the Respondents have signature authority.

21.6.11
Mareva order forbidding Farway Holdings Ltd. from carrying out any transactions in the assets of the Respondents, including bank accounts of the Respondents or any accounts with respect to which the Respondents have signature authority.

21.6.12
Mareva order forbidding Integro Trust (BVI) Ltd. from carrying out any transactions in the assets of the Respondents, including bank accounts of the Respondents or any accounts with respect to which the Respondents have signature authority.

21.6.13
Mareva order forbidding Housepower Ltd. from carrying out any transactions in the assets of the Respondents, including their holdings in Immobiliare Villa Daniel S.R.L. and bank accounts of the Respondents or any accounts with respect to which the Respondents have signature authority.

21.7
To issue Anton Piller orders against the Formal Respondents as follows:

21.7.1.
Anton Piller order directing Keith Anthony Jones, Moira Jones and Stuart Smalley & Co. to allow the Liquidator or his delegates to review all the documents concerning the Respondents which are in their possession.

21.7.2.
Anton Piller order directing Administral Anstalt and Dr. Sprenger to allow the Liquidator or his delegates to review all the documents concerning the ownership composition of Lunidar, its assets and rights of enjoyment therein, as well as all the documents or assets of the Respondents, directly or indirectly, which are in their possession.

21.7.3.
Anton Piller order directing Arner Consulting S.A. and Mr. Carlo Scribani Rossi to allow the Liquidator or his delegates to review all the documents concerning the ownership composition of Lunidar, its assets and rights of enjoyment therein, as well as all the documents or assets of the Respondents, directly or indirectly, which are in their possession.

21.7.4.
Anton Piller order directing Integro Trust (BVI) Ltd. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents concerning the ownership composition of Farway Holdings Ltd., its assets and rights of enjoyment therein, as well as all the documents or assets of the Respondents, directly or indirectly, which are in their (its) possession.

21.7.5.
Anton Piller order directing HSBC Guyerzeller Bank AG or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.7.6.
Anton Piller order directing Banco de Depots S.A. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.7.7.
Anton Piller order directing Finter Bank and Trust (Bahamas) Ltd. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.7.8.
Anton Piller order directing Bermuda Commercial Bank Ltd. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.7.9.
Anton Piller order directing Bank Frerier Lullin Luxembourg S.A. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.7.10.
Anton Piller order directing Banca Arner S.A. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.7.11.
Anton Piller order directing Farway Holdings Ltd. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.7.12.
Anton Piller order directing Housepower Ltd. or one acting on its behalf to allow the Liquidator or his delegates to review all the documents in their (its) possession, concerning the assets, rights and enjoyments of the Respondents, directly or indirectly, as well as all the documents connected with the assets, rights and enjoyments controlled by the Respondents.

21.8
It is emphasized, that the particularly stringent conditions required for the granting of Anton Pillar orders are fully satisfied in the present case:

21.8.1.
Proofs have been presented to the honorable court which, in the first instance, make out an extremely strong prima-facia case.

21.8.2.
The damage from a failure to reveal the requested documents and details regarding the Respondents’ assets is anticipated to be very substantial to the requesting parties.

21.8.3.
There are clear proofs in the Katz affidavit, together with its appendices, in the Keith  Anthony Jones Affidavit and the Liquidator’s Review, to the effect that there are significant documents and evidence in the possession of Jones, Smalley, Administral Anstalt, Dr. Sprenger, Arner, Mr. Carlo Scribani Rossi and Integro in connection with the hidden assets of the Respondents.

21.9
Granting of the requested Anton Piller orders is consistent with the provisions of Section 288 of the Companies Ordinance, which imposes an obligation on “every person known to hold assets of the company or is suspected of same or who appears to be one owing money thereto or one who is able, in the opinion of the court, to provide information in connection with the company’s development, foundation, trade, business or assets” to provide information to the Liquidator, and therefore it is consistent with and supported by the material provisions of the law which require the Formal Respondents to provide information and documents as stated to the Liquidator.

22.
Also the honorable court is requested to instruct, that this Request be classified until the date it is served to the Respondents. This is necessary in order to prevent the possibility of the concealment of assets, for example moneys in bank accounts, prior to issuance of the temporary orders, which will be issued, it is hoped, as is requested by this Request, to the Respondents and the Formal Respondents.

23.
In addition, the honorable court is requested to exempt the Liquidator who, as a practical matter, serves as an “officer of the court” from the requirement of depositing a guarantee, both by virtue of the honorable court’s inherent authority as well as by virtue of Regulation 365 of the Civil Procedure Regulations, 1994, which deal with temporary attachments. Alternatively, the honorable court is requested to determine that the personal guarantee deposited by the Liquidator with the honorable court shall serve as the required guarantee for assuring the damages of the Respondents should the Liquidator’s claim be rejected.

24.
Based on all of the above, the court is requested to instruct as requested in the petition and in addition to require the Respondents to pay the costs of this petition, including attorneys fees.


This petition should be granted both in law and in equity.


Alon Kalmanson
Attorney for the Liquidator

Appendix A
1.
The Corporation – The Corporation is a private company, which was incorporated in Israel on 19 September, 1991 for the purpose of owning a project having four different industrial plants, set up as described in the Liquidator’s Review  (hereinafter – the “Project”). As per the records of the Companies Registrar, the shareholders of the Corporation are: Dunhill Properties – 96% and Comit – 4%.

2.
Dunhill Properties Limited (hereinafter – “Dunhill Properties”) – is a company incorporated on the Isle of Man on 2 May, 1990. It is a holding company which wholly owned the Corporation prior to 1995, at which time its holdings in the Corporation decreased to 96% when it issued 4% of the shares in the Corporation to Comit. This company was used to hide the real identities of the ultimate owners of the Corporation.

3.
Legibus (Nominees) Limited and Legibus (Secretaries) Limited – (both hereinafter referred to as “Legibus”) – were during the entire relevant period shareholders in Dunhill Properties and in Marble. As described in the Katz Affidavit and its appendices, Legibus held the shares in Dunhill Properties and in Marble in trust for Ludinar and acted in accordance with instructions from Ludinar.

4.
Ludinar Stiftung (hereinafter – “Ludinar”) – is a legal entity having an office in Vaduz, Liechtenstein. This entity was, during the relevant period, the owner of the rights in Dunhill Properties and the controlling shareholder of Marble, through various trust mechanisms as described in the Katz Affidavit and in correspondences which were turned over to the Liquidator as part of the suit filed on the Isle of Man, as will be detailed in the Liquidator’s Review , and, as such, was a controlling shareholder of the Corporation.

5.
Floyd Marble Limited (formerly Dunhill Marble Corporation Limited) (hereinafter – “Marble”) – is a company set up by Fisher on the Isle of Man in order to surreptitiously transfer thereto the Corporation’s holdings in Viadana Padana. According to the Katz Affidavit and appendices as well as the affidavit of Keith Anthony Jones, the director in charge of Marble and a resident of the Isle of Man, which affidavit was submitted to the court on the Isle of Man, the shares in this company were held in trust for Lunidar and are being currently held for the same ultimate beneficiary.

6.
Comit SPA (hereinafter – “Comit”) – is an Italian company set up and incorporated under Italian law, currently being voluntarily liquidated at Fisher’s request. This company was owned by Fisher during all the time periods relevant to the events described in this Liquidator’s Review, and is currently held 90% directly and 10% indirectly through Europride Engineers Ltd. Comit was the executing contractor which entered into an agreement with the Corporation for construction of the four plants, as a turn key project, for an amount of U.S.$112.6 million.

7.
Dunhill Industries Italy Srl (hereinafter – “Dunhill Italy”) – is an Italian company set up to market the Corporation’s products and in order to purchase on its behalf raw materials and spare parts needed by the Corporation. This company is a subsidiary of the Corporation, owned 52% by the Corporation and 48% by Comit. Dunhill Italy is currently in receivership due to insolvency.

8.
Viadana Padana Srl. (hereinafter – “Viadana Padana”) – is an Italian holding company which owns 50% of the rights in Imeg. During February 1995, the Corporation purchased 80% of the rights in Viadana Padana for U.S.$13 million. During 1996, Fisher surreptitiously transferred the holdings in Viadana Padana to Marble, for no consideration to the Corporation. The Liquidator appealed to void the transfer in the framework of a civil suit (District Be’er Sheva) 1094/98. The honorable court sustained the Liquidator’s request and voided the transfer of the holdings of the Corporation to Marble. The verdict was appealed to the Supreme Court but the appeal has not yet been heard.

9.
Imeg Srl. (hereinafter – “Imeg”) – is an Italian company holding 80% of the rights in the Italian marble quarry named Cararra. In the past, this company was one of the largest marble companies in Italy. The company is currently in the process of liquidation. According to the liquidator of Imeg, the proceeds from the realization are expected to exceed its liabilities to its creditors.

10.
Tridom Ltd. (hereinafter – “Tridom”) – is a company incorporated in Gibraltar which, as is indicated by the Katz Affidavit, posed as a subcontractor of Comit in the Project while, actually, it was a mere shell company, used to extract funds from Comit and transfer them to a secret bank deposit account.

11.
Hantarex SPA (hereinafter – “Hantarex”) – is a foreign company which, as is indicated by the Katz Affidavit, posed as a subcontractor of Comit in the Project while, actually, it did not serve as a contractor but rather as a means for extracting funds from Comit and transfer them to a secret bank deposit account.

12.
Mentore Srl. (hereinafter – “Mentore”) – is an Italian company which served as a subcontractor of Comit in construction of the Project. Mentore was managed and controlled by Lally, see below, and pursuant to the Katz Affidavit and his recorded conversations with Fisher, it inflated the prices of its services and transferred a portion of the surplus amount back to Fisher or companies under his control.

13.
Osiride Srl. (hereinafter – “Osiride”) – is an Italian company which replaced Mentore as subcontractor of Comit in construction of the Project. Osiride was also controlled by Lally, see below.

14.
La Rocca Ltd. (hereinafter – “La Rocca”) – a company controlled by Fisher which, at the relevant times, was the owner of a dry marble quarry in Morocco. This company was acquired by Comit for approximately $4 million and, later on, was sold to Dunhill Properties for $1.4 million.

15.
Malta Stone Company Ltd. (hereinafter – “Malta Stone”) – is a company incorporated in Malta and which was controlled by Fisher by means of a mechanism identical to those used by Fisher with respect to the Corporation, that is, through Lunidar. This company as well took out a loan from the bank, covered by SACE, for purposed of construction of a marble and granite factory in Malta, while concealing the identity of the owners as between Comit, the executing contractor and Dunhill Properties. This company is presently in liquidation proceedings due to its insolvency.

16.
Dr. David Haim Fisher (hereinafter – “Fisher”) – is an Israeli born Italian citizen who resided in Italy during the periods relevant to the Liquidator’s Review . As stated in the Katz Affidavit and in the Barlev  report, during the periods relevant to the Liquidator’s Review , Fisher was the controlling shareholder, entrepreneur and real final owner of the Project and the Corporation, as well as a cluster of additional companies which were coined “the Dunhill Group” or “the Fisher–Katz Group”, mentioned in the Liquidator’s Review . Fisher served as a director of the Corporation from 1 June, 1995 and served in this capacity on the date the liquidation proceedings were instituted.


As already mentioned, Fisher was questioned by the Liquidator, in the presence of his attorney, Daniel Azriel, on 15–16 March, 1999.

17.
Alan  Bruce Katz (hereinafter  – “Katz”) – is an American attorney who, beginning in the late 1980s, took part in Fisher’s business activities. As is indicated by Katz’s affidavit and the Barlev  report, Katz served as a “front” man on behalf of Fisher. Katz was presented to all the relevant entities as a wealthy investor who was the owner of the Corporation and who was the source of the funds invested in the shareholders’ equity of the Project and the Corporation. In all actuality, Katz was not the real owner of the Corporation. He served as a director of the Corporation from 10 January, 1992 until the date of his resignation, 21 March, 1997 and as a director of Dunhill Properties from March 25, 1992 until the date of his resignation on 9 April, 1997.


The Liquidator and Katz signed an agreement whereby, if Katz reveals everything he knows about the case and fully cooperates with the Liquidator, the latter will refrain from filing civil proceedings against Katz.

18.
Advocate Sarah Setter  (hereinafter – “Adv. Setter”) – is a lawyer who practices in Israel. She is Fisher’s sister who helped him set up the Corporation in Israel. Adv. Setter served as a director of the Company from 10 January, 1992 until 7 September, 1995. From December 1992 until an unclear date, the Corporation’s registered offices as well as the offices of other companies involved in setting up the Corporation, were the offices of Adv. Setter. According to the findings of the Liquidator’s investigation and supported by her own testimony, Setter was involved in significant parts of the activities of the Corporation and the Fisher – Katz Group. In reality, she was the sole executive who was in Israel during long and continuous periods of time. At the same time, Adv. Setter served as the Corporation’s legal counsel, up to and including the date of the liquidation proceedings.


As already mentioned, Atty. Setter was questioned by the Liquidator on 6 July, 1998 and on 22 July, 1998.

19.
Lally Gerassimos (hereinafter – “Lally”) – is the C.E.O. of Osiride Srl and Mentore Srl, companies which were sub-contractors of Comit in the Project. Lally was connected to Fisher and, as arises in Fisher’s conversation with Katz, recorded by Katz, see pages 38–42 of Appendix A–4 of the Katz Affidavit), Lally transferred to Fisher surplus receipts which were received by these companies in respect of the construction of the Project. As such, Lally acted as part of the circular mechanism used to transfer the loan money from the Corporation to Fisher and his associates. Lally presented himself as the owner of Motor Star in his conversations with the bank.

20.
Banco di Napoli International S.A. (hereinafter – “the Bank”) – is a banking institution incorporated under the laws of Luxembourg. The Bank contracted with the Corporation in a loan agreement for 85% of the amount of the construction agreement, in order to finance construction of the Project. Under the loan agreement, the Bank transferred to the Corporation or to its order amount totaling tens of millions of dollars during the construction of the Project. The Bank is an insured creditor of the Corporation and it filed a claim with the Liquidator in an amount of U.S.$119,145,338.40.

21.
Sezione Speciale per l’assicurazione del Credito all’esportazione (hereinafter – “SACE”) – is an Italian government institution. As part of the Italian government’s encouragement of industrial exports, SACE granted insurance coverage to the loans granted by commercial banks to finance export transactions of Italian industrial equipment. Relying on representations and undertakings made to SACE, and as part of a defined approved plan, SACE granted insurance coverage to the Bank in respect of the Large Loan it granted for the construction of the Project. As a condition of the coverage, SACE reserved for itself the right of indemnification.

22.
The Investments Center – is an Israeli government institution which was set up under the Law for the Encouragement of Capital Investments, 1959, in order to grant benefits to investments carried out in certain areas of Israel. The Investments Center made available to the Corporation, as part of approved plans, and based on representations and commitments made to it, grants of approximately U.S.$15 million as well as other benefits.

23.
Farway Holdings Ltd. (hereinafter – “Farway”) – based on reliable information which reached the Liquidator this company, which is registered in the British Virgin Islands, transferred funds from its account in Finter Bank to Dunhill Properties and Marble. From here it appears that this company is controlled by Fisher or on his behalf and supports the activities of Dunhill Properties and Marble or, alternatively, this company holds funds for Dunhill Properties and Marble.

24.
Integro Trust (BVI) Ltd. (hereinafter – “Integro”) – the language of the Registrar of Companies of Farway indicates that Farway is managed by the trust and management services of Integro.

25.
Finter Bank and Trust (Bahamas) Ltd. (hereinafter – “Finter Bank”) – based on reliable information which reached the Liquidator, Finter Bank, a bank incorporated in the Bahaman Islands, transferred funds to Dunhill Properties during 1998. Based on the aforesaid information, the transfers were made at the request of Fisher. This would seem to indicate that there is a reasonable chance, that this bank holds funds belonging to Fisher or companies under his control.

26.
HSBC Guyerzeller Bank AG (hereinafter – “Guyerzeller Bank”) – based on information which reached the Liquidator from Katz as well as on documents received from the bank, funds were transferred from the accounts of Comit and Katz to accounts of Pinewood and Hollywood in Guyerzeller Bank. Based on reliable information reaching the Liquidator, funds were transferred from accounts in Guyerzeller to Marble during 1997. This would seem to indicate that there is a good chance, that this bank holds funds belonging to Fisher or companies under his control.

27.
Banco de Depots SA (hereinafter – “Bank Depots”) – based on information which reached the Liquidator from Katz as well as on a letter from the Smalley office dated 20 March, 1997, funds were transferred from Dunhill Properties to account no. 891156–180–0 in this bank, based on Fisher’s instructions. The Smalley letter, which contains details of the cash transfer and states the fact that such transfer was made based on Fisher’s instructions, is attached as Appendix S6 to the Katz Affidavit.

28.
Bermuda Commercial Bank Ltd. (hereinafter – “Bermuda Bank”) – based on reliable information which reached the Liquidator, Fisher has an account in this bank. A printout from this account dated 30 March, 1998, plus additional documents, are attached to the Liquidator’s Review. 

29.
Bank Frerier Lullin Luxembourg S.A. (hereinafter – “Bank Frerier”) – based on information in the Liquidator’s possession, and as indicated by Appendix S1 to the Katz Affidavit, during 1995 funds were transferred from the accounts of Dunhill Properties to accounts nos. 102112 and 102113 in this bank.

30.
Banca Arner S.A. (hereinafter – “Banca Arner”) – is a bank belonging to the Arner group which, based on information which reached the Liquidator, held and transferred funds from accounts and to accounts of Dunhill Properties. The Liquidator believes, that there is a chance that this bank still holds funds belonging to Dunhill Properties, Marble or Fisher.

31. Housepower Properties Ltd. (hereinafter – “Housepower”) – this company, which is a British company whose directors are residents of the Isle of Man, holds shares of an Italian company named Immobiliare Villa Daniel Srl. As became clear to the Liquidator during his visit to Italy and as was indicated to him by parties closely associated with Fisher in Italy, this company owns a magnificent villa, located at 29 Via Terreni Pacchiani, Forte di Marmi 55042, Italy. From the questioning of neighbors living on the same street, it arises that Fisher acquired this villa and has abided therein since the time of such acquisition. For these reasons it is clear, that Fisher is the owner or ultimate beneficiary with respect to this villa, and Housepower is another one of the holding companies under his control.

Appendix B - The presentation given to the creditors
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Conclusion: According to this diagram the Contractor is separate from the Entrepreneur.
Appendix B -The actual situation (as it was discovered by the Liquidator)
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